Living in security, peace and dignity

The right to have access to housing
of women who are victims of gender-based violence

Heléne Combrinck

2009

=

Socio-Economic Rights Project
COMMUNITY LAW CENTRE
University of the Western Cape



Published by the Community Law Centre, University of the Western
Cape, Private Bag X17, Bellville 7535, South Africa
Tel: 021 959 2950; Fax: 021 959 2411

Internet: www.communitylawcentre.org.za
ISBN: 978-1-86808-698-6
© 2009 Community Law Centre (University of the Western Cape)

Editing and production: Page Arts cc, Cape Town
Printing: Mega Digital cc



CONTENTS

ACKNOWLEDGEMENTS
EXECUTIVE SUMMARY

vii

1 INTRODUCTION 1
1.1 Origin of this research paper 2
1.2 Problem statement 3
1.3 Housing needs of women experiencing domestic violence 4
1.3.1 Housing needs as a continuum 4
1.3.2 Domestic violence as ‘forced eviction’ 6
1.4 Outline of the paper 7
2 CONSTITUTIONAL OBLIGATIONS TO PROMOTE
ACCESS TO HOUSING 8
2.1 Interpretation of the right to have access to adequate housing 9
2.1.1 The Grootboom judgment 9
2.1.1.1  Analysis of three key elements 10
2.1.1.2  Evaluation of the state’s housing programme 11
2.1.2 Subsequent judgments 12
2.2 Interpretation of the right to freedom from all forms of
violence 16
2.3 Discussion 17
3 LEGISLATIVE AND POLICY FRAMEWORK 18
3.1 Housing Act 107 of 1997 18
3.2 Other legislation 20
3.2.1 Extension of Security of Tenure Act 62 of 1997 20
3.2.2 Prevention of lllegal Eviction from and Unlawful
Occupation of Land Act 19 of 1998 21
3.2.3 Housing Consumers Protection Measures Act 95
of 1998 21
3.2.4 Rental Housing Act 50 of 1999 21
3.2.5 Home Loan and Mortgage Disclosure Act 63 of
2000 21
3.3 Provincial housing legislation 22
34 Policy documents 22



@ D Heléne Combrinck

3.5 Housing delivery programmes 23
3.5.1 Emergency housing 23
3.5.2 Shelters 24
3.5.2.1 Institutional housing subsidy programme 24
3.5.2.2  Transitional housing programme (KwaZulu-Natal,
Gauteng and Western Cape) 26
3.5.3 Communal housing (Gauteng) 27
3.5.4 Social housing 28
3.5.5 Rental and individual home ownership programmes 28
3.6 Discussion 30
4 INTERNATIONAL LAW 31
4.1 International Covenant on Economic, Social and Cultural
Rights 32
4.2 Convention on the Elimination of All Forms of
Discrimination against Women 35
4.3 Resolutions 40
4.3.1 UN Commission on Human Rights 40
4.3.2 UN Human Rights Council 42
4.3.3 UN General Assembly 42
4.4 Reports by special rapporteurs 43
4.4.1 Special Rapporteur on Adequate Housing 43
4.4.2 Special Rapporteur on Violence against Women 45
4.5 Regional Instruments 47
4.5.1 African Women’s Protocol 47
4.5.2 SADC Protocol on Gender and Development 49
4.6 Discussion 50
5 EVALUATION AND CONCLUSION 52
ANNEXURE A
The Housing Ladder 73



ACKNOWLEDGEMENTS

This paper was prepared with financial support from the Norwegian
Embassy through the Norwegian Centre for Human Rights and with
supplementary funding from the Ford Foundation. The views ex-
pressed do not necessarily represent the official views of the Norwe-
gian Embassy, the Norwegian Centre for Human Rights or the Ford
Foundation.

While I am responsible for the final version of this paper, I wish
to express my gratitude to the Socio-Economic Rights Project of the
Community Law Centre for the opportunity to conduct this research
on its behalf. I wish to thank Lilian Chenwi for her constructive com-
ments on earlier drafts. I would also like to thank Lorenzo Wakefield
for his contribution as research assistant.






EXECUTIVE SUMMARY

South Africa currently faces a confluence of three factors — high levels
of domestic violence, a dire lack of access to adequate housing and the
largest HIV epidemic in the world — that demands an urgent consid-
eration of the right of access to adequate housing of women experienc-
ing domestic violence. The need for this paper was identified during
the course of a project executed by the Socio-Economic Rights Project
at the Community Law Centre in partnership with the Centre’s Gen-
der Project and the Saartjie Baartman Centre for Women and Chil-
dren during 2006 and 2007. The project was aimed at investigating
and strengthening the role of informal community structures in de-
termining access to adequate housing for women who are vulnerable
to gender-based violence and HIV/AIDS in three communities in Cape
Town.

That research included an analysis of the constitutional and leg-
islative framework supporting women’s housing rights in South Af-
rica and revealed a gap in current knowledge regarding the nature
and extent of the government’s duty to promote the realisation of the
right of women who are victims of gender-based violence (particularly
domestic violence) to have access to adequate housing. This paper is
aimed at addressing that gap.

In order to gain a better understanding of the background to this
problem, the paper briefly examines the housing needs of women ex-
periencing domestic violence. While women who are abused should
ideally be able to stay in their own homes (with their children), with
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the perpetrators moving out, in practice it is usually the women who
have to leave and find alternative accommodation.

A useful model for understanding how people’s housing needs
change over time is known as the ‘Housing Ladder’. This ‘ladder’ rep-
resents a continuum, ranging from emergency shelter at one end to
full independent home ownership at the other.

A second conceptual theme explored in the paper is an understand-
ing of a domestic violence victim’s ultimate departure from home as
a result of the violence and having to seek alternative accommoda-
tion as a form of forced eviction. ‘Forced eviction’ has been defined as
the permanent or temporary removal against their will of individuals,
families or communities from the home or land that they occupy, with-
out the provision of, or access to, legal and other forms of protection.

The reasons for, or causes of, forced eviction include development
and infrastructure projects (such as dam building) and urban rede-
velopment projects. However, the causes can also be gender-specific:
for example, domestic violence that drives women out of the home or
discriminatory inheritance laws or customs that result in the eviction
of women from their homes and lands. Victims of domestic violence
who have no option but to leave their homes in order to escape the
violence have much in common with victims of more ‘conventional’
forced evictions.

The South African Constitution guarantees the right to have ac-
cess to adequate housing (section 26(1)). Section 26(3), which deals
with evictions, provides that no one may be evicted from their home,
or have their home demolished, without an order of court made after
considering all the relevant circumstances. Legislation may not per-
mit arbitrary evictions. Legislation, policies and programmes on hous-
ing have also been adopted. The Constitution furthermore provides
for the right to be free from all forms of violence from either public
or private sources (another respect in which the South African Bill
of Rights is unique) as well as the right to gender equality. The state
has a general obligation, set out in section 7(2) of the Constitution, to
‘respect, protect, promote and fulfil’ the rights in the Bill of Rights.
Section 26(2) imposes a specific duty on the state to take reasonable
measures, within its available resources, to achieve the progressive
realisation of the right to have access to adequate housing. In the con-
text of access to adequate housing, it is also important to have regard
to section 25(5), which requires the state to take reasonable legislative
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and other measures, within its available resources, to foster conditions
which enable citizens to gain access to land on an equitable basis.

As explained in this paper, the state’s duties also include promot-
ing the meeting of special housing needs, including, but not limited
to, the needs of the disabled and the housing needs of marginalised
women and other groups disadvantaged by unfair discrimination.

The constitutional duty of the state to ‘progressively realise’ the
right to have access to housing was first considered and interpreted
by the Constitutional Court in Government of Republic of South Africa
and Others v Grootboom and Others. The Constitutional Court set
out a number of requirements with which the state’s measures had to
comply in order to be ‘reasonable’. Importantly, the Court also empha-
sised the interrelated nature of rights, by stating that reasonableness
should further be understood in the context of the Bill of Rights as a
whole. To date, the Grootboom judgment remains the standard-setting
pronouncement on the interpretation of the right to have access to
adequate housing. Certain principles further refining the standard
of reasonableness have emerged from subsequent judgments arising
from the state’s intransigence in implementing the order of the Con-
stitutional Court.

Furthermore, since the introduction of the interim Constitution in
1994, South African law has seen a series of judgments relating to
various aspects of the state’s duty to respond to violence against wom-
en. The courts have found obligations resting on the state to enact
legislation to prevent and reduce domestic violence, and, in different
contexts, have held the state liable for the failure of state agents to
prevent acts of violence against women committed by private actors.
These findings have been based on section 12(1)(c) read with section
7(2) of the Constitution, with the Constitutional Court also emphasis-
ing that domestic violence simultaneously constitutes a violation of
the right to equality and non-discrimination. A consideration of the
constitutional provisions relating to the right of women who are vic-
tims of domestic violence to have access to adequate housing should
entail not only an analysis of the right in section 26 read with section
12(1)(c); these rights should be understood against the background of
substantive equality.

An examination of international and regional (including sub-
regional) human rights law and standards shows the emergence of
clear standards in respect of the interrelationship between women’s
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right of access to adequate housing and domestic violence. These
standards include the recognition of a state’s duty to provide women
experiencing domestic violence with access to safe housing. These de-
velopments have the potential to give significant guidance to South
African courts tasked with the interpretation of this right in respect
of women experiencing domestic violence.

It is questionable whether existing housing programmes in South
Africa, as they apply to women experiencing domestic violence, com-
ply with constitutional standards (as amplified by the norms that
have developed in international law). An overview of the existing
programmes, measured against the Grootboom requirements and the
norms of international law, as described in this paper, emphasises the
fragmented nature of programme development in the area of hous-
ing for women experiencing domestic violence. It leads to the conclu-
sion that the current government approach to this group falls short of
these standards in several respects.



1 INTRODUCTION

One of the most persistent challenges facing a democratic South Af-
rica is the high incidence of violence experienced by women, includ-
ing domestic violence. Statistics on the number of domestic violence
incidents reported to the South African Police Service only recently
started becoming available, which makes the identification of trends
somewhat difficult.! However, community-based prevalence studies
have shown that domestic violence, in one form or another, affects
as many as half the women in South Africa.? All too frequently, this
violence has fatal consequences.?

It has been noted that a lack of access to safe housing alternatives
is often a major factor in keeping women trapped in violent relation-
ships.* This is said to be true for women all over the world, regard-
less of whether they live in developing or developed® countries. In our
experience, it certainly holds true in the South African context.® The
Special Rapporteur on Violence against Women observed in 2000 that
in the United States, 50%—60% of homeless women had fled domestic
violence.” Although women living on the streets are exposed to high
risks of violence, that may be their only alternative to violence from
a partner they are forced to be with in order to have a roof over their
heads.?

Evidence continues to emerge of links between domestic violence
and women’s increased vulnerability to HIV/AIDS.? This implies that
where women are forced to remain in violent or coercive relationships
due to a lack of access to adequate housing, this increases their sus-
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ceptibility to HIV infection; conversely, ensuring women’s access to
adequate housing and property rights has been identified as a valu-
able strategy in reducing their risk of sustaining HIV.%°

According to the 2008 UNAIDS Global Report, the estimated 5.7
million South Africans living with HIV in 2007 make this the larg-
est HIV epidemic in the world.!* Although HIV data from antenatal
clinics in South Africa suggest that the country’s epidemic might be
stabilising, there is no evidence yet of major changes in HIV-related
behaviour.!?

A further reality to be considered is that although significant
progress has been made in terms of housing delivery in South Africa,
the current housing backlog is estimated to stand at 2.154 million.!?
The confluence of these three aspects in the South African environ-
ment — namely, high levels of domestic violence, the lack of access to
housing and the proportions of the local HIV epidemic — argues for
an urgent consideration of the right of access to adequate housing of
women who are victims of gender-based violence, with specific refer-
ence to domestic violence.

1.1 Origin of this research paper

In 2007 the Socio-Economic Rights Project at the Community Law
Centre, in partnership with the Centre’s Gender Project and the
Saartjie Baartman Centre for Women and Children, completed a
one-year project aimed at investigating and strengthening the role
of informal community structures in determining access to adequate
housing for women who are vulnerable to gender-based violence and
HIV/AIDS in three communities in Cape Town.!*

The project consisted of a number of activities, including an educa-
tion workshop, field research and strategy workshops. A comprehen-
sive report setting out the project results and recommendations was
published.' In the course of the project, researchers also communicat-
ed with the housing departments of the Cape Town City Council and
the Western Cape provincial government regarding the formulation of
‘special needs® housing policies in the Western Cape.

In the early stages of the project in 2006, the researchers estab-
lished that neither the city nor the provincial housing department
had policies in place to accommodate women experiencing domestic
violence or other vulnerable groups, such as persons with disabilities.
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However, the researchers were pleased to learn later (in October 2006)
that both departments had commenced a process of drafting special
needs housing policies. At the beginning of 2009, a provincial policy
to ‘Support Group Accommodation for People with Special Needs’ was
adopted in the Western Cape.

A concern voiced by civil society organisations at consultative
workshops preceding the adoption of the Western Cape provincial pol-
icy was whether the vehicles for housing provision proposed in draft
policies would be appropriate for the clients concerned.!” For exam-
ple, service providers emphasised that women who were victims of
domestic violence generally would not be able to afford housing un-
der the ‘social housing’ model,'® and that rental housing in various
forms would be better suited to their specific needs. For this reason,
they argued that this form of housing provision should receive serious
consideration in a special needs housing programme. Whether this
recommendation has been included in the 2009 provincial policy is
considered below.

1.2  Problem statement

Part of the research was an analysis of the constitutional and legisla-
tive framework supporting women’s rights to access housing in South
Africa. This examination included the leading judgment of the Consti-
tutional Court in Government of Republic of South Africa and Others
v Grootboom and Others.'® Although the Court in the Grootboom case
did not specifically deal with the position of women experiencing do-
mestic violence, commentators have argued that the principles set out
in the judgment in respect of vulnerable and disadvantaged groups
can also be made applicable to this group of women.? They make the
hypothetical argument that one should apply the court’s approach of
considering housing rights in their historical and social context when
examining women’s claims to have access to housing, especially in the
context of ‘emergency housing’ for women who are forced to leave their
homes as a result of domestic violence.?! However, these authors stop
short of considering what a reasonable programme of providing access
to housing would mean in practice.

Hence there is a gap in current knowledge regarding the nature
and extent of the South African government’s duty to promote the
realisation of the right of women who are victims of gender-based vio-
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lence (particularly domestic violence) to have access to adequate hous-
ing. This paper aims to address that gap.

1.3  Housing needs of women experiencing domestic violence

Women are in the shelter with their children for three months,
then they don’t know where to go and find themselves in abusive
situations again. A friend of mine has said that she would rather
kill herself than go back [to the abuser].?

1.3.1  Housing needs as a continuum

In order to gain a better understanding of the broader background
to this problem, it is useful to briefly examine the housing needs of
women experiencing domestic violence. As Emdon points out, women
who are abused should ideally be able to stay in their own homes (with
their children) and it should be the perpetrator who moves out.?? In
reality, however, this rarely happens and it is usually the woman who
literally has to flee under conditions of extreme stress and find alter-
native accommodation.?*

Depending on the woman’s financial resources and whether fam-
ily or friends are able to accommodate her and her children, she may
find herself at a shelter for abused women when she leaves the violent
situation.

Most shelters in South Africa are run by non-governmental organi-
sations (NGOs), with their operational costs subsidised by the pro-
vincial departments of social development,?® are in urban areas and
operate at maximum capacity, often with a waiting list.?

The length of the woman’s stay in such a shelter is usually limited
to, for instance, a maximum of three or six months. During this pe-
riod, she will receive emergency or short-term counselling and at some
shelters she will also be able to access legal advice on and assistance
in, for example, obtaining a protection order in terms of the Domestic
Violence Act? or instituting a divorce against the perpetrator.?® These
‘first-stage’ shelters will usually also accommodate the woman’s chil-
dren, although certain shelters do not allow boys over the age of 12.%°

Because the majority of shelters offer short-term stays only, the big
question facing residents is where they will go when their time in the
shelter comes to an end. For many women, the realities of unemploy-
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ment and financial dependence on their partner leave them with no
option but to return to the abusive relationship.®

A number of shelters, such as the Saartjie Baartman shelter in
Heideveld, Cape Town, also offer second-stage accommodation, where
women can stay for up to two years, generally after having completed
their stay in the first-stage shelter. In some instances, women are ex-
pected to pay low or nominal rent.?! The purpose of these second-stage
shelters is to allow women and their children a period of stability:
women can receive ongoing counselling and attend skills training pro-
grammes, while their children can go to local schools.?? The emphasis
in this phase is on encouraging women to become more independent.
The aim is that at the end of their stay, women should have found
employment and be able to move into more permanent accommoda-
tion.?® Unfortunately, the number of second-stage shelter facilities in
South Africa is very limited, which presents abused women who have
to leave first-stage shelters with harsh choices. Ideally, what should
be available for these women on leaving a second-stage shelter is a
‘third-stage’ shelter: that is, secure, permanent housing that still pro-
vides some form of support. However, almost no third-stage shelters
are available for abused women in South Africa.®*

At this point, it is useful to briefly look at a model for housing op-
tions that illustrates how people’s housing needs change. Over time, a
person who once found herself in need of emergency or shelter housing
can progress to a more independent and sustainable position regard-
ing housing.?® This model, termed the ‘Housing Ladder’,? can be illus-
trated on a continuum ranging from emergency shelter at one end to
full independent home ownership on the other end (see Annexure A).

This progression can be explained as follows: the first stage is seen
as basic emergency housing, which the person in need of accommoda-
tion enters for a very short period. Thereafter the person moves into
a shelter, where a greater level of support is offered, such as the first-
stage shelters described above. From this shelter accommodation, the
person should become able to move into a transitional housing institu-
tion, such as the second-stage housing referred to above, for a longer
period. A very low rental is payable and the emphasis is on support
services to help the person become financially independent and find
employment.

Communal housing is the next step. The rent is higher and there
is less support, but still some training. The lifestyle is supportive as
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there are communal facilities and shared living arrangements. There
is no time limit stipulated for how long a person may stay. Thereaf-
ter, as the person is more independent, they may move onto a social
housing project where there is an individual flat with its own facili-
ties such as kitchen and bathroom and where the rent is higher. A
properly managed social housing project should offer some support
to its residents in the form of créche facilities, playground areas and
other community activities. However, there is less emphasis on sup-
port. The last housing option on the ladder is full home ownership in
a separate family house.

Emdon notes that while, in an ideal world, the Housing Ladder
approach is a useful model, women may move back and forth between
different ‘housing rungs’, depending on their particular life circum-
stances: there is no straightforward imperative towards stepping up in
a linear way.?® This model is nevertheless a useful concrete reminder
of the fact that the housing needs of women experiencing domestic vio-
lence are not uniform: women’s needs for accommodation and support
may vary according to the stage at which assistance is sought. In this
context, ‘women experiencing domestic violence’ as a group should not
be seen as homogeneous either: within this group, there are signifi-
cant distinguishing factors that may further impact on women’s ac-
cess to housing, such as class, disability and sexual orientation.

The different options of transitional, communal and social hous-
ing for women experiencing domestic violence and how they fit into
the various housing programmes and policies developed by the South
African government are explored in more detail in section 3 of this

paper.
1.3.2 Domestic violence as ‘forced eviction’

A second conceptual theme is the understanding of domestic violence
as a form of forced eviction, where the victim ultimately leaves the
home as a result of the violence and seeks alternative accommodation.
‘Forced eviction’ has been defined as the permanent or temporary re-
moval against their will of individuals, families or communities from
the home or land that they occupy, without the provision of, or access
to, legal and other forms of protection.?

The reasons for, or causes of, forced eviction include development
and infrastructure projects (eg dam building) and urban redevelop-
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ment, gentrification and city beautification projects.* In addition,
forced eviction has been recognised as both a strategy and a weapon of
war.** However, the causes of forced eviction can also be gender-specif-
ic: for example, domestic violence that drives women out of the home,
discriminatory inheritance laws or customs that result in the eviction
of women from their homes and lands and discriminatory laws and
other policies and customs that prevent women from being granted
title to a home or land upon dissolution of marriage.*?

Paglione points out that victims of domestic violence who have no
option but to leave their homes in order to escape the violence have
much in common with victims of more ‘conventional’ forced evictions.*
It could be argued that these abused women leave their homes ‘vol-
untarily’, which implies that their eviction from their home was not
‘forced’.** However, in reality, for abused women the alternative of re-
maining in the abusive relationship is not an option, bearing in mind
that a choice implies the existence of feasible alternatives.*

The decision of a battered woman to leave her abusive husband
is therefore not a truly voluntary one; if the alternative includes the
daily threat to one’s own life and the permanent cohabitation with
a violent partner, whose violence intensifies beatings after beatings,
such decision loses its discretionary aspect and clearly turns into a
compulsory survival act.*

Viewing domestic violence, resulting in the victim leaving the
home, as a form of forced eviction, is discussed further in section 4.1
below.

1.4  Outline of the paper

Section 1 introduces the paper by sketching the broad background to
domestic violence and housing in South Africa generally. It also sets
out the origin of this research paper and the problem statement and
explains the housing needs of women experiencing domestic violence.
The section further outlines those needs and briefly describes domes-
tic violence which results in the victim leaving her home and having to
find alternative accommodation as a form of forced eviction.

Section 2 examines constitutional obligations to promote access to
housing, with reference to the Grootboom and subsequent judgments.
It also examines the line of judgments dealing with state duties to ad-
dress acts of violence against women.
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Section 3 sets out the legislative and policy framework supporting
access to housing in South Africa and examines whether this frame-
work currently makes adequate provision for women who are victims
of domestic violence.

Section 4 looks at the standards and norms that have emerged in
international human rights law, with specific reference to the rights
to adequate housing, gender equality and freedom from violence.

Section 5 returns to the research question and evaluates, against
the findings of the preceding sections, the nature and extent of state
duties to realise the right of women who are victims of gender-based
violence to have access to housing. It also proposes certain recommen-
dations based on the conclusions reached.

2 CONSTITUTIONAL OBLIGATIONS TO PROMOTE
ACCESS TO HOUSING

The South African Constitution,*” in its Bill of Rights, guarantees the
right to have access to adequate housing (section 26(1)).*® South Africa
is the only country in southern Africa with that right entrenched in its
Constitution.*® In addition, section 26(3), which deals with evictions,
provides that no-one may be evicted from their home, or have their
home demolished, without an order of court made after considering
all the relevant circumstances. Legislation may not permit arbitrary
evictions. The Constitution furthermore provides for the right to be
free from all forms of violence from either public or private sources®
(another respect in which the South African Bill of Rights is unique)
as well as the right to gender equality.?!

The state has a general obligation, set out in section 7(2) of the
Constitution, to ‘respect, protect, promote and fulfil’ the rights in the
Bill of Rights. Section 26(2) imposes a specific duty on the state to
take reasonable measures, within its available resources, to achieve
the progressive realisation of the right to have access to adequate
housing. In this context, it is also important to have regard to section
25(5), which requires the state to take reasonable legislative and oth-
er measures, within its available resources, to foster conditions which
enable citizens to gain access to land on an equitable basis.5?

In this section, the interpretation of the right to have access to ad-
equate housing is considered with specific reference to the Grootboom
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judgment. The judgment has generated an extensive body of comment
and a number of subsequent judgments relating to the right of access
to adequate housing have followed this key decision. This section is
not a detailed discussion of the Grootboom case, but, in line with the
problem statement set out in section 1 above, it rather attempts to
trace the basic principles set out in the judgment and to lay the foun-
dation for a subsequent analysis of how these principles might apply
to women experiencing domestic violence. Following this analysis, the
section traces the development of the notion of state responsibility to
respond to acts of (private) violence against women in South African
case law.

2.1 Interpretation of the right to have access to adequate
housing

2.1.1  The Grootboom judgment

The constitutional duties of the state to ‘progressively realise’ the
right to have access to housing were first considered and interpreted
by the Constitutional Court in Government of Republic of South Af-
rica and Others v Grootboom and Others.?® This matter arose from
the eviction of a group of people who had illegally occupied vacant pri-
vate land earmarked for formal low-cost housing.?* Their occupation of
this land, which they optimistically named ‘Nuwerus’,’® was the result
of the intolerable conditions under which they had been living in an
informal squatter settlement called Wallacedene, near Cape Town,
while waiting their turn to be allocated low-cost housing. The eviction
left the respondents® homeless, squatting on a municipal sports field
under structures made from plastic sheeting at the start of the rainy
Cape winter. They accordingly approached the Cape High Court for
an order requiring the government (in the form of the local municipal-
ity) to provide them with adequate basic shelter or housing until they
obtained permanent accommodation. The High Court granted the re-
spondents the requested relief and the government appealed against
this order.

Although the High Court had based its order on section 28 of the
Constitution,’” the Constitutional Court dealt with both sections 26
and 28 in its judgment. The Court’s analysis of section 26 is exam-
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ined here in some detail, since it is of importance for the subsequent
discussion. The Court noted that the extent of the state’s obligation
to provide access to adequate housing, which is not an absolute or un-
qualified one, was defined by three key elements: ‘to take reasonable
legislative and other measures’, ‘to achieve the progressive realisa-
tion’ of the right and ‘within available resources’.

2.1.1.1 Analysis of three key elements

The Court explained that the state was required to take ‘reasonable
legislative and other measures’,”® and that legislative measures by
themselves were not likely to constitute compliance with the Constitu-
tion. The legislative measures would invariably have to be supported
by appropriate, well-directed policies and programmes implemented
by the executive.?® This meant that ‘the legislative and other measures’
had to establish a coherent housing programme directed towards the
progressive realisation of the right of access to adequate housing within
the state’s available means.®® The programme had to be capable of fa-
cilitating the realisation of the right. It had to be a coordinated, com-
prehensive programme determined by all three spheres of government
in consultation with each other.®! The precise content of the measures
to be adopted was primarily a matter for the legislature and execu-
tive. However, they had to ensure that these measures were reasonable.
A court considering reasonableness in this context would not enquire
whether other more desirable or favourable measures could have been
adopted, or whether public money could have been better spent.

The element of reasonableness extended to both the formulation
of housing programmes and policies and their implementation.®? An
otherwise reasonable programme that was not implemented reason-
ably would not constitute compliance with the state’s obligations. Im-
portantly, the Court pointed out that in determining whether a set of
measures was reasonable, it would be necessary to consider housing
problems in their social, economic and historical context and to con-
sider the capacity of institutions responsible for implementing the pro-
gramme.® The programme had to be balanced and flexible and make
appropriate provision for attention to housing crises and to short-, me-
dium- and long-term needs. A programme that excluded a significant
segment of society could not be said to be reasonable.

The Court again emphasised the interrelated nature of rights by

10
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stating that reasonableness had to be further understood in the con-
text of the Bill of Rights as a whole:

To be reasonable, measures cannot leave out of account the de-
gree and extent of the denial of the right they endeavour to re-
alise. Those whose needs are the most urgent and whose ability
to enjoy all rights therefore is most in peril, must not be ignored
by the measures aimed at achieving realisation of the right. ...
Furthermore, the Constitution requires that everyone must be
treated with care and concern. If the measures, though statisti-
cally successful, fail to respond to the needs of those most desper-
ate, they may not pass the test.%*

Regarding the second aspect of the state’s obligation to provide access
to adequate housing, the Court stressed that the use of the term ‘pro-
gressive realisation’ showed that it was contemplated that the right
to adequate housing could not be realised immediately.®® But the goal
of accessibility should be progressively facilitated: legal, administra-
tive, operational and financial hurdles should be examined and, where
possible, lowered over time. Housing had to be made more accessible
not only to a larger number of people but to a wider range of people as
time progressed.

The third aspect of the state’s obligation, ‘within available resourc-
es’, entailed that both the content of the obligation (in relation to the
rate at which it is achieved) and the reasonableness of the measures
employed to achieve the result were governed by the availability of
resources.5®

2.1.1.2 Evaluation of the state’s housing programme

The Court then proceeded to examine the state’s housing programme
in order to determine whether it complied with the obligation imposed
upon it in terms of section 26 of the Constitution. It observed that the
national framework legislation®” did not contemplate the provision of
housing that fell short of the definition of ‘housing development’ in the
Housing Act of 1997. This meant that there was no express provision
to facilitate access to temporary relief for people who had no access
to land or no roof over their heads, or who were living in intolerable
conditions and in crisis because of natural disasters such as floods and
fires, or because their homes were under threat of demolition.%
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The Court found that the national government bore the overall
responsibility for ensuring that the state complied with the obliga-
tions imposed on it by section 26,% and concluded that the nationwide
housing programme fell short of obligations imposed upon the nation-
al government to the extent that it failed to recognise that the state
must provide for relief for those in desperate need.” It was essential
that a reasonable part of the national housing budget be devoted to
this; however, the precise allocation was for the national government
to decide in the first instance.

The Cape Metro had realised that the desperate housing situation
required government action to accommodate families in crisis and had
accordingly formulated an ‘Accelerated Managed Land Settlement
Programme’.™ The Court therefore found in respect of the Cape Metro
that the municipality had recognised the housing needs of people in
the position of the respondents and had put in place this Accelerated
Programme in an effort to fulfil those needs. The programme, on the
face of it, met the state’s obligations. However, its formulation was a
starting point only and it also had to be implemented in a reasonable
manner.”™ Effective implementation required at least adequate budg-
etary support by the national government. This, in turn, required rec-
ognition of the obligation to meet immediate needs in the nationwide
housing programme.™

In conclusion, the Court issued a declaratory order requiring the
state to act to meet the obligation imposed upon it by section 26(2) of
the Constitution. This included the obligation to devise, fund, imple-
ment and supervise measures to provide relief to those in desperate
need.™

To date, the Grootboom judgment remains the standard-setting
pronouncement on the interpretation of the right to have access to
adequate housing.” However, the enforcement of the Court’s order in
practice has proven problematic™ and a series of similar court mat-
ters has resulted from the state’s failure to properly implement the
judgment in similar contexts. Some of the resulting decisions are dis-
cussed below.

2.1.2  Subsequent judgments

Following the Grootboom judgment, the national Department of Hous-
ing introduced an emergency housing programme in 2004.”” One of
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the difficulties experienced in respect of this programme has been the
failure of provinces and municipalities to put it into practice.” Such a
failure on the part of the Cape Town municipality led to the judgment
in City of Cape Town v Rudolph,”™ when the City attempted to evict a
group of illegal squatters from a City-owned public park situated in
Valhalla Park. The group of occupiers, which included former so-called
‘backyard dwellers’, had moved into the park and erected shacks there
because they were dissatisfied with their living conditions and the fact
that they had been on the waiting list for formal housing for a long
time without results.®

It became clear during a counter-application brought by the illegal
occupiers, firstly, that they were ‘persons with no access to land, no
roof over their heads and who were living in intolerable conditions or
crisis situations’ as contemplated in the Grootboom judgment.! Sec-
ondly, it was apparent that in spite of the clear order by the Grootboom
court that the Accelerated Managed Land Settlement Programme for-
mulated by the Cape Metropolitan Council had to be implemented as
a matter of urgency, the City of Cape Town, more than a year later,
neither had implemented such a programme nor had any intention
of doing 0.8 The Court thus found that the City was in breach of
the Constitution and the order made by the Constitutional Court in
Grootboom .

Interestingly, one of the aspects on which the Rudolph court fault-
ed the City’s response was in respect of the housing waiting list. The
City in this instance insisted that it had no obligations to any cat-
egory of people beyond the obligation to place them on the waiting
list for housing in the medium to long term® and would accordingly
continue to deal with housing applicants purely on the basis of when
their name was placed on the waiting list.®® This consideration formed
part of the Court’s finding of unconstitutionality. Although it was not
stated explicitly in the judgment itself, the Court included the follow-
ing as part of its formulation of the failure on the part of the City of
Cape Town to comply with its constitutional and statutory obligations
in setting out the order:

[I]n the allocation of housing [the City] fails to have any or ad-
equate regard to relevant factors other than the length of time an
applicant for housing has been on the waiting list and in par-
ticular does not have regard to the degree and extent of the need
of the applicants ...

13
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This approach may form the basis of an argument for the prioritisa-
tion of certain vulnerable groups on the waiting lists (housing data-
base), based on ‘the degree and extent of the need of the applicants’. In
appropriate circumstances, such prioritisation may not only be desir-
able, but may be expected in order for the state to adequately comply
with its constitutional obligations.

A second instance where a local municipality failed to put into place
the required emergency housing programme came before the courts
in Occupiers of 51 Olivia Road, Berea Township and Others v City
of Johannesburg.?” This matter arose from an application brought by
the City of Johannesburg for the eviction of a group of more than 400
persons occupying two buildings in the inner city of Johannesburg,
on the basis that the buildings were unsafe and unhealthy.®® The Jo-
hannesburg High Court found that the City’s housing programme fell
short in certain respects and, accordingly, the City was ordered to
produce a programme for those in desperate need. The eviction of the
occupiers was interdicted, subject to certain conditions.®® On appeal,
the Supreme Court of Appeal authorised the eviction of the occupiers,
but directed the City to provide those occupiers who were ‘desperately
in need of housing assistance with relocation to a temporary settle-
ment area’.%

After hearing an application for leave to appeal, the Constitution-
al Court issued an interim order aimed at establishing a process of
‘meaningful engagement’ between the parties.®* Much of the judgment
revolved around this notion of ‘meaningful engagement’ and the City’s
duty to engage in such a process before embarking on a process of evic-
tion that could leave people homeless.?? Because of the way the proc-
ess of court-mandated engagement between the parties subsequently
unfolded towards resolution of their dispute, it ultimately became
unnecessary for the Court to evaluate the City’s housing plans for
people occupying unsafe or unhealthy buildings in the inner city or
to consider the reach and applicability of section 26(1), (2) and (3) in
this context.?® These were broad questions initially raised before the
Constitutional Court in the application for leave to appeal.®*

The judgment is nonetheless important for present purposes in the
sense that it provides guidance in evaluating the criterion of ‘reasona-
bleness’ of state action in respect of the obligations of local govern-
ment to formulate housing programmes to accommodate persons who
are ‘living in desperate conditions’.
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The Constitutional Court noted that the City of Johannesburg had
constitutional obligations to the occupants of Johannesburg. It had
to provide services to communities in a sustainable manner, promote
social and economic development and encourage the involvement of
communities and community organisations in matters of local gov-
ernment. It also had the obligation to fulfil the objectives mentioned
in the preamble to the Constitution to ‘[ijmprove the quality of life of
all citizens and free the potential of each person’. Most importantly,
it had to respect, protect, promote and fulfil the rights in the Bill of
Rights (section 7(2)). The most important of these rights, for present
purposes, were the right to human dignity and the right to life.®> In
the light of these constitutional provisions, a municipality that eject-
ed people from their homes without first meaningfully engaging with
them was acting in a manner broadly at odds with the spirit and pur-
pose of the constitutional obligations set out above.%

However, the duty of the City to engage people who might be ren-
dered homeless after an eviction was also squarely grounded in sec-
tion 26(2) of the Constitution.”” In this regard, the Court referred to
the Grootboom judgment, where it was stated that ‘[e]very step at
every level of government must be consistent with the constitutional
obligation to take reasonable measures to provide adequate housing.”®
Reasonable conduct by a municipality pursuant to section 26(2) ac-
cordingly included the reasonableness of every step taken in the pro-
vision of adequate housing.? Every homeless person was in need of
housing and this meant that every step taken in relation to a home-
less person also had to be reasonable if it was to comply with section
26(2).

Significantly, the Court pointed out that the response of the mu-
nicipality in engaging with potentially homeless people had to be simi-
larly reasonable:

It may in some circumstances be reasonable to make permanent
housing available and, in others, to provide no housing at all.
The possibilities between these extremes are almost endless. It
must not be forgotten that the City cannot be expected to make
provision for housing beyond the extent to which available re-
sources allow. As long as the response of the municipality in the
engagement process is reasonable, that response complies with
section 26(2).1%°
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The judgments in the Rudolph and Olivia Road cases thus provide
additional refinement of the notion of ‘reasonableness’ at different lev-
els of government and emphasise that this requirement must apply
in terms of both the formulation and the implementation of housing
programmes.

2.2 Interpretation of the right to freedom from all forms of
violence

Since the introduction of the interim Constitution, South African law
has seen a series of judgments relating to various aspects of the state’s
duty to respond to violence against women.!® The first judgment in
this regard was S v Baloyi,'°® which examined the constitutionality of
the Prevention of Family Violence Act.!® The Constitutional Court ob-
served that the state had an obligation, arising both from the Consti-
tution (section 12(1)(c), read with section 7(2)) and from international
human rights law,** to enact appropriate legislation to prevent and
reduce domestic violence.!%

The Baloyi judgment was followed by Carmichele v Minister of
Safety and Security,'*® where the Court dealt with the potential Ii-
ability of state agencies arising from their failure to prevent an act of
violence by a private actor. In this instance, the Court found that the
constitutional guarantee of the rights to life, dignity and freedom of
the person imposed a duty on the state (and all its organs) to refrain
from infringing these rights.!®” In certain circumstances, this guar-
antee also involves a positive duty to provide appropriate protection
to everyone through the laws and structures designed to afford such
protection.

Thus one finds positive obligations on members of the police force
both in the [interim Constitution] and the Police Act. In address-
ing these obligations in relation to dignity and the freedom and
security of the person, few things can be more important to wom-
en than freedom from the threat of sexual violence.'*®

The Court concluded that in this instance, both the police and the
prosecutors had a duty to act to protect the complainant in this matter
and had failed to do so.

The Supreme Court of Appeal confirmed the approach followed in
the Carmichele case in Van Eeden v Minister of Safety and Security,'*®
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and the protective aspects of the duty resting on the police received
further reinforcement in the case of K v Minister of Safety and Secu-
rity. ' In Omar v Government of SA,''! the Constitutional Court reit-
erated the principle laid down in Baloyi: that there is a constitutional
obligation on the state to deal effectively with domestic violence by
means of legislation inter alia.''? In this regard, the Court remarked
as follows: ‘Domestic violence brutally offends the values and rights
enshrined in the Constitution.’*!?

In the series of judgments described above, the courts consistently
pointed out that the obligations resting on the state arose not only from
the Constitution, but also from the provisions of international law.!!*

One of the important themes emerging from this line of judgments
is the recognition, expressed by the Constitutional Court in its Car-
michele judgment, that the Constitution is not merely a formal docu-
ment regulating public power, but also embodies an objective, norma-
tive value system. In determining whether the state officials had a
legal duty to protect Alix Carmichele, the relevant factors had to be
weighed in the context of the value system of a constitutional state
founded on dignity, equality and freedom, where the government had
positive duties to promote and uphold these values.!1?

I have argued elsewhere that this line of jurisprudence has not
reached its final point of development,'® and it will be important
to note how our courts respond to a challenge based on both section
12(1)(c) and section 26(1) of the Constitution.

2.3  Discussion

All aspects of women’s housing rights touch upon the themes of a
woman’s rights to nondiscrimination and equality.''”

When examining the judgments dealing with the South African state’s
obligations to address violence against women, one notes that these
matters have so far dealt with aspects of criminal justice (such as the
role of the police and prosecuting authority), extending to the role of the
legislature in enacting appropriate legislation to address domestic vio-
lence. Socio-economic aspects, such as access to housing by women who
experience domestic violence, have not yet come before the courts.

A consideration of the constitutional provisions relating to the
right of women who are victims of domestic violence to have access
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to adequate housing should entail not only an analysis of the right
in section 26 read with section 12(1)(c); these rights should further-
more be understood against the background of substantive equality.
Liebenberg and Goldblatt make a cogent case for an interpretative
approach to socio-economic rights that integrates the value of equal-
ity.!'® They explain that such an equality perspective alerts us to the
fact that socio-economic programmes may be implemented in such a
way that they exclude or are practically inaccessible to disadvantaged
groups. Significantly, the examples they list include a housing pro-
gramme that failed to make provision for the housing needs of women
seeking refuge from abusive partners.!'®

In this sense, it is important to note that the Constitutional Court
has recognised that domestic violence in particular is a violation not
only of the right to freedom from violence, but also of the right to
equality and non-discrimination.'?® At the same time, international
human rights law has firmly located violence against women within
an equality paradigm.!?!

An understanding of the interrelationship between women’s right
of access to adequate housing and the right to freedom from violence
therefore has to be approached against the backdrop of a constitution-
al state founded on dignity, equality and freedom, where the govern-
ment has positive duties to promote and uphold these values.

3 LEGISLATIVE AND POLICY FRAMEWORK

It has been observed that housing law consists of a ‘complex network’
of law, policy, social welfare, politics, international law, macro-eco-
nomic planning, cooperative government and finance.'?? This section
builds an understanding of that network by looking at the legisla-
tive and policy framework applicable to housing in South Africa. The
model of the housing needs of women experiencing domestic violence
is then used to examine the housing programmes that have been de-
veloped within this framework.

3.1  Housing Act 107 of 1997

Building on the Constitution, the legislative framework for housing is
first and foremost underpinned by the Housing Act.'?? Part 1 of the Act
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sets out the general principles applicable to housing development in
South Africa. These principles include the obligations resting on each
of the three spheres of government. A number of these obligations are
of direct or indirect relevance to women experiencing domestic vio-
lence. For example, national, provincial and local government must
give priority to the needs of the poor in housing development,?* must
ensure that housing development is economically, fiscally, socially and
financially affordable and sustainable'?® and, in the administration of
any matter relating to housing development, must respect, protect,
promote and fulfil the rights in the Bill of Rights in Chapter 2 of the
Constitution.!?

The duties of the three tiers of government further include the pro-
motion of measures to prohibit unfair discrimination on the ground
of gender and other forms of unfair discrimination by all actors in
the housing development process;'?” promoting the meeting of special
housing needs including, but not limited to, the needs of the disa-
bled;!?® and promoting the housing needs of marginalised women and
other groups disadvantaged by unfair discrimination.!?®

The Act further sets out the functions of the different spheres of
government in respect of policy-making and implementation. The
function of the national government is to establish and facilitate a
sustainable national housing development process.!*® To this end, the
Minister must determine national policy and set national housing de-
livery goals. The Act also calls for the publication of a National Hous-
ing Code, which should contain national housing policy.!?!

The function of a provincial government is, through the member
of the province’s executive council (MEC) responsible for housing, to
do everything in its power to promote and facilitate the provision of
adequate housing in the province within the framework of national
housing policy.'*? In order to do this, a provincial government must
inter alia determine provincial policy in respect of housing develop-
ment, promote the adoption of provincial legislation to ensure effec-
tive housing delivery and take all reasonable and necessary steps to
support and strengthen the capacity of municipalities to effectively
exercise their powers and perform their duties in respect of housing
development.!®® A provincial government must furthermore prepare
and maintain a multiyear plan in respect of the execution in the prov-
ince of every national housing programme and every provincial hous-
ing programme.'3*
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On the level of local government, every municipality must, as part
of its process of integrated development planning, take all reasonable
and necessary steps within the framework of national and provincial
housing legislation and policy to ensure inter alia that the inhabitants
of its area of jurisdiction have access to adequate housing on a pro-
gressive basis, that conditions not conducive to the health and safety
of the inhabitants of its area of jurisdiction are prevented or removed
and that services in respect of water, sanitation, electricity, roads,
stormwater drainage and transport are provided in a manner which is
economically efficient.!®® Municipalities must also identify and desig-
nate land for housing development,'*® provide bulk engineering serv-
ices and revenue-generating services in so far as such services are not
provided by specialist utility suppliers®” and plan and manage land
use and development.!38

McLean points out that the Housing Act does not contain a detailed
account of actual housing policy: for example, the Act does not specify
that housing delivery should be carried out through project-linked sub-
sidies, or that individual ownership should be given preference over
communal ownership or rental options.’® Instead, as noted above, na-
tional housing policy is set out in the National Housing Code, which
is binding on the provincial and local spheres of government.'* The
policy content of the Code is determined by the Minister; he or she is not
obliged to engage in any consultative process in determining national
housing policy.'*! In addition, new national housing policy applies even
if that policy has not yet been included in revisions of the Code.'*?

3.2 Other legislation

3.2.1  Extension of Security of Tenure Act 62 of 1997

This Act protects occupiers against unfair evictions by a landowner
and inter alia regulates the conditions and circumstances under which
the right of people to reside on land may be terminated.!*® It applies
to rural and peri-urban land, but not land in townships (ie towns and
cities). Pillay et al point out that one weakness of the Act is its failure
to make reference to the continued right of occupation of the spouse
or dependants of the occupier.!** As men usually acquire the right of
occupation through labour on farms, while women acquire their right
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of occupation through their relationship with the male labourer, this
omission is detrimental to the interests of women.

3.2.2  Prevention of lllegal Eviction from and Unlawful Occupation of Land Act
19 of 1998

This Act provides protection against unlawful evictions and sets out
the procedures for the eviction of unlawful occupiers.'*® It requires
specific consideration of the rights and needs of the elderly, disabled,
children and households headed by women.!*6

3.2.3  Housing Consumers Protection Measures Act 95 of 1998

This Act provides for the establishment of a statutory body for home-
builders. This body, the National Home Builders Registration Council,
registers builders engaged in certain categories of house construction
and regulates the home building industry by formulating and enforc-
ing a code of conduct.

3.2.4  Rental Housing Act 50 of 1999

This Act ‘defines the government’s responsibility in respect of rental-
housing property’.**" It creates mechanisms to promote the provision
of rental housing and the proper functioning of the rental housing
market. The Act reflects a recognition that home ownership is not
appropriate for all persons in South Africa, given the high levels of
poverty in the country.*® It sets out the rights and responsibilities of
landlords and tenants and makes provision for rental housing tribu-
nals. Pillay et al point out that the Act has positive implications for
women given that, due to their low economic status, the home owner-
ship model is often not an option.'*® In terms of the Housing Ladder
model discussed above, rental options become important as women
move towards communal and social housing.

3.2.5 Home Loan and Mortgage Disclosure Act 63 of 2000

This Act, which came into operation in 2003, provides for the monitor-
ing of financial institutions serving the housing credit needs of com-
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munities.'® It requires financial institutions to disclose information to
enable it to identify possible discriminatory lending patterns. It also
established an Office of Disclosure. The Act is important to women,
since it addresses one of the key constraints that women face in ac-
cessing housing, namely access to credit.!?!

3.3 Provincial housing legislation

In addition to the national legislation outlined above, individual prov-
inces have also enacted legislation dealing with access to housing.

3.4 Policy documents

The National Housing Code, which was adopted in March 2000, sets
out a number of principles that guide the overall approach to housing
in South Africa. Chapter 2 of Part 1 explains the eight broad principles
applicable to housing sector activity. Under the third principle, ‘Fair-
ness and equity’, the Code notes that, given the history of regulatory
and statutory discrimination in South Africa, it is essential that new
policies and legislative actions by the state be particularly sensitive
to the removal of entrenched discriminatory mechanisms and conven-
tions to ensure equality in respect of ‘gender, race, religion and creed’.
Housing policy must promote fairness and equity among all South
Africans and achieve equal and equitable access to housing opportuni-
ties and services. The government has particularly identified the need
to support the role of women in the housing delivery process.

Within the framework of fairness and equity, the government must
acknowledge the diversity of our society and respond accordingly. State
housing policies and subsidy programmes should therefore accommo-
date the needs of the youth, of the disabled, of single-parent families,
of rural households without formal tenure rights, of hostel inhabit-
ants and of other persons with special needs. The National Housing
Code furthermore explains that South Africa’s housing policy is based
on seven key strategies, which include mobilising housing credit and
private savings on a sustainable basis, providing subsidy assistance
to disadvantaged households to assist them to gain access to housing
and facilitating the speedy release and servicing of land.

Although the above principles, which underpin the housing policy
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framework, do not expressly refer to the position of women experi-
encing domestic violence, they are broad enough to incorporate this
particular group, for example where they refer to the need to achieve
fairness and equity and to provide subsidy assistance to help disad-
vantaged households gain access to housing.

In 2004, a supplementary policy document entitled Breaking New
Ground was adopted. This document arose from the need to ‘redirect
and enhance existing mechanisms to move towards more responsive
and effective delivery’.’®> While it retained the fundamentals of the
national housing policy, its formulation was aimed at addressing cer-
tain problems identified during the previous ten years. Some of the
developments outlined in Breaking New Ground, which emphasises
a shift from housing to ‘sustainable human settlements’,'>® may be
important to women experiencing domestic violence: for example, the
expansion of funding mechanisms for communal housing.!**

3.5 Housing delivery programmes

Now that the legislative and policy framework has been considered,
the next question is whether the principles contained in it have made
their way into practice in the form of the housing delivery programmes
operating at different levels of government. Some programmes that
may be of particular significance to women experiencing domestic vio-
lence are discussed here.'*® As noted, the steps of the Housing Ladder
can usefully guide this discussion, from emergency housing to indi-
vidual home ownership.

3.5.1  Emergency housing

Chapter 12 of the National Housing Code deals with ‘Housing assist-
ance in emergency circumstances’. According to the introduction to
the chapter, these rules are for assistance to people who:

for reasons beyond their control, find themselves in an emergency
housing situation such as the fact that their existing shelter has
been destroyed or damaged, their prevailing situation poses an
immediate threat to their life, health and safety, or they have

been evicted, or face the threat of imminent eviction.*®

The assistance consists of funds in the form of grants to municipalities
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to give effect to accelerated land development, the provision of basic
municipal engineering services and shelter and falls short of formal
housing as provided for in other programmes of the housing subsidy
scheme contained in the National Housing Code. It is rendered only
in emergency situations of exceptional housing need.®” The chapter
notes that the programme was formulated after the Grootboom judg-
ment,!%8

Considering the position of women who are victims of domestic vio-
lence, it is quite apparent that this programme is unlikely to be of
much benefit to them, given, firstly, the relatively narrow definition
of an ‘emergency housing situation’; and secondly, the nature of this
assistance as contemplated.’® For example, the emergency housing
programme notes that assistance will be limited to absolute essen-
tials: it will not seek to provide ‘housing or engineering services com-
mensurate with those that might have been previously enjoyed’.*6°

Emdon also observes that while it is commendable that the govern-
ment has this programme in place, it is not necessarily suitable for
abused women.'®! The reason for this is that the programme sees the
solution in temporary housing such as shacks or tents, which have
to be made available on land that the municipality identifies for this
purpose. In most cases, this is likely to be far from the city or other-
wise poorly located. Significantly, this emergency programme is not
intended for funding NGOs to set up emergency shelters.

3.5.2  Shelters

At the time of writing, the national Department of Housing does not
have a policy explicitly dedicated to funding the capital costs of build-
ing, purchasing or refurbishing properties for women’s shelters. Cer-
tain shelters for abused women are reportedly being funded through
the institutional and transitional housing subsidies.'®? However, these
subsidy programmes fund capital costs for acquiring and refurbishing
or developing property only;!%? they do not cover operational costs!®* or
ongoing property maintenance costs.

3.5.2.1 |Institutional housing subsidy programme

This is a national housing programme that is available to women’s
shelter groups and organisations in all provinces. The subsidy (a spec-
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ified amount per beneficiary household) is paid to ‘approved’ hous-
ing institutions to enable them to buy, build or refurbish residential
property and manage it. This scheme is designed to fund institutions
(which have to be registered as ‘section 21’ companies) to provide
housing to subsidy beneficiaries through rental and other forms of
tenure.!6?
To be eligible for this subsidy, the proposed beneficiary must com-
ply with a number of requirements:
* She must be married or have financial dependants.
* She must be lawfully resident in South Africa (ie be a citizen or in
possession of a permanent residence permit).
+  She must have the legal capacity to conclude a contract.'®
*  The monthly household income must not exceed R3 500 and there
is a strong preference for supporting projects where the monthly
income of beneficiaries is less than R2 500.
* She must not yet have benefited from government funding.

The institutional subsidy is available to women’s groups or organisa-
tions for shelters for women experiencing domestic violence in any
province. An institution must comply with a number of requirements,
which are assessed by the provincial housing department.

Certain requirements may, in practice, make this model less than
ideal for women’s shelters. For example, the institutional subsidy is
designed to accommodate households rather than individuals.'®” This
means that a woman who has children is regarded as eligible because
her situation is considered to be a household, but a single or married
woman without children seeking accommodation at the shelter would
not be considered as a subsidy beneficiary. Furthermore, the require-
ments that the institutional subsidy beneficiary be lawfully resident
in South Africa and be over the age of 18 may both be unrealistically
exclusive in the context of domestic violence and the dire need for
shelter accommodation in South Africa.!®® As such, these require-
ments may constitute unfair discrimination.!'%

Emdon observes that despite these (and other) problems, the insti-
tutional housing subsidy provides an opportunity for shelter organi-
sations outside KwaZulu-Natal and Gauteng to access Department of
Housing funding to develop shelters.!” She also suggests that with
willingness from the government, these problems could be overcome
if the national Department of Housing adjusted certain elements to
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create a policy that was more appropriate and enabling for women’s
shelters.

3.5.2.2 Transitional housing programme (KwaZulu-Natal, Gauteng and Western
Cape)

These programmes, which are currently being implemented in the
provinces of KwaZulu-Natal and Gauteng (and have recently been
launched in the Western Cape), are variations of the institutional
housing subsidy. Some of the rules are ‘relaxed’ in the case of tran-
sitional housing, making this mechanism more suitable for women’s
shelters. For example, single people can be beneficiaries and institu-
tions do not have to set up a special-purpose vehicle to access the sub-
sidy.'”* While this model is suitable for second-stage women’s shelters
in existing buildings, the transitional subsidy can also be accessed to
develop new housing for a women’s shelter.!” One of the advantages
of this model is that, as in the case of the institutional subsidy dis-
cussed above, the name of the beneficiary who stays in a transitional
housing project is not recorded in the national subsidy database. This
means that she may benefit from an individual subsidy later.!™

In terms of this model, an institution such as an NGO accesses the
institutional subsidy and uses it to acquire or renovate a building or
facility in which people can be accommodated.!’™ The accommodation
provided is temporary — that is, from six to eighteen months, depend-
ing on the rules of the particular organisation. Typically, in transition-
al housing, the rents are low and people occupy shared rooms (rather
than flats or apartments). There are communal ablutions, kitchens
and recreational facilities and the facilitating organisation runs pro-
grammes such as counselling, skills development and life skills.'™

Commentators have pointed out that like institutional housing,
transitional housing is not the perfect model for shelters for abused
women. For one thing, the subsidy amount is rarely enough to cover
the costs of purchasing a project and refurbishing it to an adequate
level.'”™ This means that either additional funding has to be found
from other sources, or the facility may not be built to a sustainable
standard (ie cheap finishes, etc).

Another problem is that the projects are generally initiated and
driven by NGOs that do not necessarily have the capacity or manage-
ment skills either to source the funding in the first place or to main-
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tain sustainable institutions in the longer term.'” More disconcert-
ingly, perhaps, these projects are generally only funded if they involve
refurbishment of inner-city buildings (with some exceptions).!”® For
example, currently a transitional housing subsidy is not generally ac-
cessible for the purchase of a large house for a women’s shelter outside
an inner-city area. This restricts the applicability of the programme
as it excludes many options that may be more suitable for women’s
shelters than upgraded inner-city buildings. Despite these shortcom-
ings, the transitional housing model, as tested in both Gauteng and
KwaZulu-Natal offers a very important potential mechanism for the
funding of first- and second-stage women’s shelters.”

At the beginning of 2009, the provincial Department of Housing in
the Western Cape adopted a policy document entitled ‘Policy to Sup-
port Group Accommodation for People with Special Needs’. It explains
that ‘whilst HIV/AIDS and special needs groups are a high develop-
ment priority for South Africa’ and while it is understood that the
national Department of Housing has agreed in principle to assist the
Departments of Social Development and Health in respect of shelter
requirements, there is not yet any national framework or policy on
special needs housing, nor is special needs housing covered in the
National Housing Code.'® This programme accordingly provides for
group residential facilities for persons with special needs more or less
as the transitional subsidy schemes of KwaZulu-Natal and Gauteng
d0.181

3.5.3 Communal housing (Gauteng)

Communal housing is another variation of the institutional subsidy
that is being applied in a number of projects in Gauteng.'® The em-
phasis here is on longer-term rental housing with some shared fa-
cilities. For example, there could be some communal facilities such
as laundry and ablutions and some facilities in the rooms. This type
of housing focuses less on self-development and empowerment pro-
grammes. The rents are higher than those for transitional housing
and tenure is permanent. This form of accommodation is most suited
to third-stage shelters for women experiencing domestic violence, as it
includes some support and certain shared resources; at the same time,
it offers a measure of privacy that encourages independent living.
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3.5.4  Social housing

Social housing, a housing option that is still under development in
South Africa, can be defined as affordable, high-quality, well-located
subsidised housing that is managed on a sustainable basis by inde-
pendent institutions (mostly NGOs).!*® These housing developments
are generally medium- to high-density projects such as flats or two-
and three-storey ‘walk-ups’. They are usually located near the city
centre or on good transport routes to the city and have facilities such
as open space, creches or playgrounds and parking areas. Shared
laundries and, in some instances, recreational areas may be part of
the design. Although efforts have been made to keep rents low, this
form of housing is widely acknowledged to be too expensive for the
very poor.

The projects are managed by property management companies
(such as NGOs or private-sector companies) which collect rent and
maintain the properties. Tenants enter into lease agreements and
may stay as long as they wish, provided they pay rent and otherwise
comply with the agreement (including adherence to the house rules).

Many NGOs and some private-sector housing developers have ac-
cessed the institutional subsidy to develop social housing.!'®® These
projects provide accommodation, usually in the form of flats, in areas
that are close to transport and employment opportunities. Unfortu-
nately, many of the more than 80 social housing institutions that have
been set up over the past 15 years have failed to become financially
sustainable, which has made the government rethink this form of sub-
sidy and housing. Currently, the implementation of new legislation
on social housing is awaited®® and selected pilot projects are being
implemented.

3.5.5 Rental and individual home ownership programmes

This section briefly explores the extent to which housing programmes
promote access to rental and individual home ownership for women.
As noted earlier, these programmes do not make specific provision for
abused women and one therefore has to examine how the programmes
apply to such women in practice.

In terms of individual home ownership, the main vehicle here is
the housing subsidy scheme, which can take the form of an individual
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subsidy (either credit-linked or non-credit-linked) or a project-linked
subsidy. Low-income housing development in South Africa is financed
primarily through this housing subsidy.'®” The subsidy amount is cur-
rently set at R43 506 and beneficiaries must comply with certain re-
quirements. Depending on monthly income, beneficiaries are also ex-
pected to contribute an amount upfront.'®® For many women who are
also the primary caregivers of children, this amount is simply beyond
reach.

Provinces and municipalities are generally responsible for the al-
location of specific houses to beneficiaries. Municipalities have differ-
ent methods of allocating available housing in their areas, subject to
beneficiaries fulfilling the above criteria. Many use their own waiting
lists, while others, such as eThekwini municipality, have scrapped
waiting lists on the grounds that they evolved under apartheid, when
access to the list was not equitable.'® McLean cautions that potential
beneficiaries cannot access individual subsidies to build or buy houses
or their own. They are therefore restricted, as a matter of practice, to
housing available in a developer-built project.!®® This means that un-
less one’s name is on the waiting list for a specific project, it is very
difficult to get access to housing in the short term.!*!

The allocation of the housing subsidy has in practice resulted in
certain difficulties for women. In many instances, women have been
recorded in the national housing database as having benefited from
the housing subsidy because they identified themselves as the spouse
of a primary beneficiary.'®? Technically speaking, this means that they
will never be eligible for another subsidy. However, the house received
through the subsidy is recorded in the name of the male partner in own-
ership terms. Should the relationship come to an end, the woman may
be left without any legal claim to the house (depending on the nature of
the union), while having no recourse to a further subsidy either.'%

Governmental rental units (houses and flats) are available to low-
income beneficiaries complying with criteria similar to those set for
housing subsidies.!®* Applications must be submitted to local munici-
palities. One of the major difficulties facing women experiencing do-
mestic violence here is the shortage of rental stock and the concomi-
tant long waiting lists in all the urban centres.

The question of housing allocation based on the ubiquitous waiting
lists is an emotive one that has also acquired political undertones in
South Africa. A question that has repeatedly been raised in the context
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of special needs housing is whether vulnerable groups, such as women
experiencing domestic violence, should be prioritised when allocating
housing.'*® Charlton reported in 2004 that the national Department
of Housing was debating the prioritisation of vulnerable groupings in
the allocation of housing units.!%

For the national Department of Housing, certain questions arose
with respect to such prioritisation: for example, should all abused
women get access to housing, irrespective of other criteria? Were
some more vulnerable than others? Preferential treatment of vulner-
able groups could also raise the issue of discrimination against others.
It was further regarded as important to understand the distinction
between assisting those that were excluded from accessing housing in
some way and whether some people should be prioritised — in other
words ‘equality of access’ versus ‘active prioritisation’.'*” The fact that
these questions were not resolved at the time provides some insight
into why it is taking so long to develop special needs housing policies
in South Africa.

3.6  Discussion

Having looked at the range of housing delivery programmes potential-
ly available to women experiencing domestic violence, one can make
the following observations. Firstly, Chapter 12 of the National Hous-
ing Code, which deals with ‘Housing assistance in emergency circum-
stances’, is unlikely to benefit victims of domestic violence much, ow-
ing to both the relatively narrow definition of an ‘emergency housing
situation’ and the nature of the assistance contemplated. This emer-
gency programme is not intended for funding NGOs to set up and op-
erate emergency shelters, the type of intervention that is required by
women who have left a violent home and need short-term emergency
accommodation.

In terms of first-stage shelters, there are certain housing pro-
grammes operating at national level (ie the institutional housing sub-
sidy programme) and, in KwaZulu-Natal, Gauteng and the Western
Cape, at provincial level (ie the transitional housing programme) that
may be utilised to develop women’s shelters. These programmes could
extend to include second-stage shelters. They are not without prob-
lems, however and additional funding has to be found to cover the op-
erating costs and ongoing capital maintenance costs of the facilities.
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Two funding mechanisms that may be useful for projects for women
experiencing domestic violence (although not as an emergency inter-
vention) are communal housing and social housing. Pilot projects are
under way. It should be noted, however, that social housing especially
is not appropriate (or intended) for women with a monthly income
below R3 500.

The housing outcomes at the top end of the Housing Ladder — that
is, individual rental or home ownership — may also present difficulties
for women, such as the waiting list for a particular housing develop-
ment project or the shortage of rental housing. It appears that the ap-
proach taken to women experiencing domestic violence and applying
for housing is generally the same as that noted in the Rudolph case,
namely that in the allocation of housing, no factors other than the
length of time an applicant has been on the waiting list are taken into
consideration.

This overview emphasises the fragmented nature of programme
development in the area of housing for women experiencing domestic
violence and stresses the urgent need for a coherent and comprehen-
sive national policy. While it is unrealistic to expect a separate nation-
al programme for each of the different groups with so-called ‘special’
housing needs, including women experiencing domestic violence, a na-
tional special needs policy should be flexible enough to incorporate the
particular needs of distinct groups.

4 INTERNATIONAL LAW

Over the past decade, women’s housing rights have increasingly gar-
nered the attention of the international community.'®® This section
analyses the standards and norms that have emerged in international
human rights law, with specific reference to the rights to adequate
housing, gender equality and freedom from violence. It examines the
two major international instruments that are relevant in this regard,
namely the International Covenant on Economic, Social and Cultur-
al Rights (ICESCR)' and the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW).?° This is by no
means an exhaustive account, since there are a number of other inter-
national documents dealing with various aspects of these rights, in-
cluding the Declaration on the Elimination of Violence against Women
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(1993)%! and the Beijing Platform for Action (1995).22 However, the
discussion here has been limited in the interests of brevity.?%3

After examining these two documents, this section looks at resolu-
tions adopted by various United Nations (UN) bodies and then consid-
ers the reports of the Special Rapporteur on Violence against Women
and the Special Rapporteur on Adequate Housing. Finally, the provi-
sions of regional instruments adopted in Africa are investigated.

As a starting point, it should be noted that international law is rel-
evant in the South African context for several reasons. Firstly, where
South Africa has ratified an international instrument (as is the case
with CEDAW), the country is legally bound by the document in terms
of international law. Secondly, section 39(1)(b) of the Constitution re-
quires a court to consider international law when interpreting the Bill
of Rights. This may include both binding (ie ratified by South Africa)
and ‘non-binding’ sources of international law.?** Furthermore, sec-
tion 233 of the Constitution states that every court, when interpreting
legislation, must prefer any reasonable interpretation of such legisla-
tion that is consistent with international law.

4.1 International Covenant on Economic, Social and Cultural
Rights

Article 11(1) of the ICESCR guarantees the right to housing as a com-
ponent of the right to an adequate standard of living:

The States Parties to the present Covenant recognize the right
of everyone to an adequate standard of living for himself and
his family, including adequate food, clothing and housing and
to the continuous improvement of living conditions. The States
Parties will take appropriate steps to ensure the realization of
this right, recognizing to this effect the essential importance of
international cooperation based on free consent.

The Committee on Economic, Social and Cultural Rights (CESCR) has
provided guidance on the interpretation of this article in the form of
several ‘general comments’. The first of these is General Comment
4,%% which 1s regarded as the most authoritative interpretation of the
right to adequate housing under international human rights law.2%
The CESCR emphasised here that the right to housing should not
be interpreted in a narrow or restrictive sense that equates it with,
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for example, the shelter provided by merely having a roof over one’s
head.20"

Rather, [the right to housing] should be seen as the right to live
somewhere in security, peace and dignity. This is appropriate
for at least two reasons. In the first place, the right to housing is
integrally linked to other human rights and to the fundamental
principles upon which the Covenant is premised. Thus, ‘inherent
dignity of the human person’ from which the rights in the Couv-
enant are said to derive requires that the term housing be inter-
preted so as to take account of a variety of other considerations.
Secondly, the reference in article 11(1) must be read as referring
not just to housing but to adequate housing.?*®

The CESCR has also clearly expressed its views on forced evictions.?*
In General Comment 7,2'° the state’s obligations in respect of forced
evictions are set out. In essence, the obligations of states parties to
the ICESCR in relation to forced evictions are based on article 11(1),
read in conjunction with other relevant provisions.?'! The state itself
must refrain from forced evictions and must also ensure that the law
is enforced against its agents or third parties who carry out forced
evictions. Moreover, states parties must ensure that legislative and
other measures are adequate to prevent and, if appropriate, punish
forced evictions carried out without appropriate safeguards by private
persons or bodies.?!2

According to the CESCR, evictions should not result in individuals
being rendered homeless or vulnerable to the violation of other human
rights.?!®* Where those affected are unable to provide for themselves,
the state party must take all appropriate measures, to the maximum
of its available resources, to ensure that adequate alternative hous-
ing, resettlement or access to productive land, as the case may be, is
available.

Importantly, the CESCR recognises the disproportionate impact of
forced evictions on women in General Comment 7:

Women ... are especially vulnerable given the extent of statutory
and other forms of discrimination which often apply in relation
to property rights (including home ownership) or rights of access
to property or accommodation and their particular vulnerabil-
ity to acts of violence and sexual abuse when they are rendered
homeless.?'*
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Farha observes that in order for women to benefit equally from
human rights protection against forced evictions, this General Com-
ment must be read as encompassing substantive equality.?!® Interest-
ingly, she relates (writing in 2002), that in her discussions with indi-
viduals, the notion that domestic violence constitutes forced eviction
was categorically rejected by both NGO workers and members of the
CESCR.?% She observes that a male-centric view of the right to be free
from forced evictions meant that instances of forced evictions of par-
ticular relevance to women, such as domestic violence, discriminatory
rental, ownership and inheritance laws and cutbacks to social assist-
ance entitlements with a disproportionate impact on single mothers’
ability to pay the rent, were not identified as falling within the ambit
of forced eviction under international law.

For this reason, Farha argues for General Comment 7 to be inter-
preted so that women’s material conditions and experiences are includ-
ed in the definition of forced eviction and reflected in the conditions
imposed on state actors to guarantee the right to freedom from forced
eviction.?'” This requires a recognition of women’s structural disadvan-
tage: that is, the fact that women are sometimes forcibly evicted from
their homes for other reasons than men are, such as domestic violence.

Paglione notes that recognising domestic violence as forced evic-
tion is more than an ‘intellectual exercise’.?!® Instead, it offers women
experiencing domestic violence certain advantages. This understand-
ing acknowledges that they have a justiciable right not to be subjected
to violence in their private sphere and provides the possibility of re-
dress against the state. Once it is accepted that domestic violence is
a form of forced eviction, state responsibility can be claimed in cases
of forced eviction carried out by private individuals through domestic
violence, since the state has failed to guarantee to those domestic vio-
lence victims (and their children) the right to adequate housing and
its inherent protection from forced eviction.?'?

More recently, the CESCR adopted General Comment 16,22° which
deals with the equal right of men and women to the enjoyment of
all economic, social and cultural rights, as set out in article 3 of the
ICESCR. The General Comment recognises that the enjoyment of hu-
man rights on the basis of equality between men and women must
be understood comprehensively. In this regard, guarantees of non-
discrimination and equality in international human rights treaties
mandate both de facto and de jure equality.??!
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The CESCR points out that article 3 is a cross-cutting provision,
which applies to all the rights contained in articles 6 to 15 of the
ICESCR.22 Specific examples are provided of states parties’ obliga-
tions and one of the most significant of these relates specifically to
women’s housing rights. The Committee observes that implementing
article 3, in relation to article 10,22 requires states parties inter alia to
provide victims of domestic violence, who are primarily female, with
access to safe housing, remedies and redress for physical, mental and
emotional damage.?”* The Centre on Housing Rights and Evictions
refers to this recognition as ‘a tremendous achievement for women’s
housing rights advocates and anti-domestic violence activists alike
and a critical realisation for the international community’.2??

The CESCR also addresses state obligations to deal with gender-
based violence under the intersection between articles 3 and 10.226 It
points out that gender-based violence is a form of discrimination that
inhibits the ability to enjoy rights and freedoms, including economic,
social and cultural rights, on a basis of equality. States parties must
therefore take appropriate measures to eliminate violence against
men and women and act with due diligence to prevent, investigate,
mediate, punish and redress acts of violence against them by private
actors.

Implementing article 3 in relation to article 11(1) requires that
women have a right to own, use or otherwise control housing, land
and property on an equal basis with men and to access the necessary
resources to do s0.2#

Although South Africa has signed the ICESCR, it is yet to ratify it.
As noted, both the ICESCR and the general comments adopted by the
CESCR are still of importance in the context of the interpretation of
the right of access to adequate housing and the courts — for example,
in the Grootboom matter??® — have found guidance in these sources in
their reading of section 26 of the Constitution.

4.2  Convention on the Elimination of All Forms of
Discrimination against Women

CEDAW is regarded as the major international women’s rights instru-
ment. Although CEDAW does not contain any articles dealing exclu-
sively with housing rights, a number of its provisions are of importance
to women’s access to housing. The right to be free from discrimination



Heléne Combrinck

is covered in several areas that are crucial to women’s access to hous-
ing, land and property (eg inheritance, ownership, loans and credit
and the disposition of property).2? If enforced, these rights would go
some distance in improving women’s security of tenure and would en-
able women to leave violent or abusive relationships. CEDAW does
refer to housing in article 14, which deals with the situation of rural
women. States parties must assure rural women of the right ‘to enjoy
adequate living conditions, particularly in relation to housing, sanita-
tion, electricity and water supply, transport and communications’.?%

Article 13 provides that state parties shall take all appropriate
measures to eliminate discrimination against women in economic
and social life to ensure, on a basis of equality of men and women,
the same rights, in particular the right to bank loans, mortgages and
other forms of financial credit. Article 15, which broadly deals with
women’s equality before the law, requires states parties to accord to
women equal legal capacity to conclude contracts and to administer
property. In article 16(1)(h), states parties are enjoined to take all
appropriate measures to eliminate discrimination against women in
matters relating to marriage and family relations, in particular en-
suring, on a basis of equality of men and women, the same rights for
both spouses in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property (whether free
of charge or for a valuable consideration).

It has been noted, as indicated by the CEDAW Committee’s?! con-
cluding observations to country reports, that the Committee has ex-
erted some amount of pressure on governments to address discrimina-
tion against women with respect to inheritance, ownership, loans and
credit, disposition of property, etc.2%

As far as violence against women is concerned, CEDAW itself does
not explicitly refer to this issue. Accordingly, the CEDAW Committee
has formulated detailed guidelines explaining how CEDAW applies
to such violence.?®® General Recommendation 19 states that gender-
based violence, which impairs or nullifies the enjoyment by women
of human rights and fundamental freedoms, is discrimination within
the meaning of article 1 of CEDAW.2% It clarifies how gender-based
violence ‘fits’ under specific articles and then sets out specific state
duties to address gender-based violence. In this regard, states parties
are required to take a range of measures to provide effective protec-
tion of women against gender-based violence, including effective legal
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measures,?® preventive measures?® and protective measures such as
refuges, counselling, rehabilitation and support services for women
who are the victims of violence or who are at risk of violence.?®’

Importantly, the CEDAW Committee emphasises that discrimina-
tion under CEDAW is not restricted to action by or on behalf of gov-
ernments.?*® It confirms the principle that under general international
law and specific human rights covenants, states may also be respon-
sible for private acts if they fail to act with due diligence to prevent
violations of rights or to investigate and punish acts of violence and
for providing compensation.?®

In 2005, the CEDAW Committee issued its views in the matter of
A.T. v Hungary brought under the Optional Protocol to CEDAW.240
This matter illustrates the broad ambit of the obligations of state par-
ties to respond to violence against women and demonstrates that these
obligations may include ensuring access to safe housing for women ex-
periencing domestic violence.

It is useful to look at the facts of this case in some detail. Ms A.T.,
the author (complainant), explained that she had been subjected to
regular and serious domestic violence by her common-law husband,
one L.F. He was also the father of her two children, one of whom was
severely intellectually disabled. Although L.F. was allegedly in pos-
session of a firearm and had threatened to kill A.T. and rape the chil-
dren, she had not gone to a shelter, reportedly because no shelter was
equipped to accommodate a severely disabled child with his mother
and sister. The author also explained that Hungarian law at the time
did not make provision for protection orders or restraining orders to
assist women experiencing domestic violence.?*!

In March 1999, L.F. moved out of the family apartment.?? His
subsequent visits were allegedly typically marked by loud shouting
and battering, aggravated by drunkenness. In March 2000, hoping
to protect herself and the children, A.T. changed the lock on the front
door of the apartment. On 14 and 26 March 2000, L.F. filled the lock
with glue and on 28 March 2000, he kicked in a part of the door when
the author refused him entrance. On 27 July 2001, he broke into the
apartment using violence.

L.F. was said to have battered the author severely on several oc-
casions, beginning in March 1998.2*3 Since then, ten medical certifi-
cates had been issued in connection with separate incidents of severe
physical violence, even after L.F. had left the family residence, which,
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the author submitted, constituted a continuum of violence. The last
incident took place when he broke into the apartment in July 2001
and subjected A.T. to a severe beating, which necessitated her hospi-
talisation.

The author initiated civil proceedings against L.F. regarding his
access to the family’s residence, a two-and-a-half-room apartment,
54 by 56 square metres, jointly owned by L.F. and A.T.2** Decisions
by the court of first instance, the Pest Central District Court, were
rendered on 9 March 2001 and 13 September 2002 (supplementary
decision). On 4 September 2003, the Budapest Regional Court issued
a final decision authorising L.F. to return and use the apartment. The
judges reportedly based their decision on the following grounds: a lack
of substantiation of the claim that L.F. regularly battered the author
and L.F.’s right to the property, including possession, which could not
be restricted. A.T. claimed that since that date and on the basis of the
earlier attacks and verbal threats by her former partner, her physical
integrity, physical and mental health and life were at serious risk and
that she lived in constant fear.2*

The author reported that there were two ongoing criminal procedures
against L.F. arising from incidents of his assaulting her. In both cases,
the trials were yet to take place at the time of submitting her communi-
cation.?* She further pointed out that L.F. had not been detained at any
time in connection with these procedures and that no actions were taken
by the Hungarian authorities to protect her from him.

She accordingly alleged that she was a victim of violations by Hun-
gary of articles 2(a), (b) and (e), 5(a) and 16 of CEDAW for its failure to
provide effective protection from her former common-law husband.?*
She claimed that the state party was passively neglecting its ‘posi-
tive’ obligations under CEDAW and supporting the continuation of a
situation of domestic violence against her. She claimed inter alia that
the irrationally lengthy criminal procedures against L.F., the lack of
protection orders or restraining orders under current Hungarian law
and the fact that L.F. had not spent any time in custody constituted
violations of her rights under CEDAW as well as General Recommen-
dation 19.2*® In addition to seeking justice for herself and her children,
including fair compensation for suffering and for the violation of the
letter and spirit of CEDAW by the state party,?*® the author also asked
for the CEDAW Committee’s intervention in an intolerable situation
that affected many women from all segments of Hungarian society.?*°
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In this instance, the CEDAW Committee had little difficulty in
reaching the finding that the Hungarian state had failed to fulfil its
duties and had thereby violated the rights of the author under ar-
ticle 2(a), (b) and (e) and article 5(a) in conjunction with article 16
of CEDAW. Importantly, the CEDAW Committee made the following
statement:

Women’s human rights to life and to physical and mental integ-
rity cannot be superseded by other rights, including the right to
property and the right to privacy.?*

The Committee’s recommendations to Hungary regarding the author
were to take immediate and effective measures to guarantee the phys-
ical and mental integrity of A.T. and her family. It also recommended
that Hungary ensure that A.T. be given a safe home in which to live
with her children and receive appropriate child support and legal as-
sistance as well as reparation proportionate to the physical and men-
tal harm undergone and to the gravity of the violations of her rights.
In general, it recommended that Hungary

* respect, protect, promote and fulfil women’s human rights, includ-
ing their right to be free from all forms of domestic violence, includ-
ing intimidation and threats of violence; and

* implement expeditiously and without delay the Committee’s con-
cluding comments of August 2002 on the combined fourth and fifth
periodic report of Hungary in respect of violence against women
and girls, in particular its recommendation that a specific law
be introduced prohibiting domestic violence against women that
would provide for protection and exclusion orders as well as sup-
port services, including shelters.

South Africa ratified CEDAW on 15 December 1995 and the Optional
Protocol in March 2005, both without reservation. It presented its ini-
tial country report to the CEDAW Committee in 1998,%%? and a com-
bined second, third and fourth report was submitted early in 2009.25
South African courts have referred to CEDAW as well as to General
Recommendation 19 in their judgments on state duties to address vio-
lence against women.?*
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4.3  Resolutions

A number of UN bodies, including the General Assembly, have adopted
resolutions dealing with various aspects of the eradication of violence
against women, women’s equal access to housing and freedom from
forced eviction. A comprehensive consideration of the developments
reflected in these resolutions, which date from the early 1990s, goes
beyond the scope of this report. However, a brief overview is provided
to reflect some of the main themes emerging in the work of UN bodies.
The way these resolutions incorporate and build on the language and
spirit of influential earlier statements is clearly significant.?

In terms of international law, resolutions are not legally binding
as such.?® However, it has been observed that resolutions at this level
are useful as they provide recommendations as to what the interna-
tional community, as well as national governments, can do to address,
for example, violations of women’s housing rights.?*” However, the ca-
veat is also added that it is unlikely that the UN and individual gov-
ernments will undertake these recommendations without pressure.

4.3.1  UN Commission on Human Rights

The UN Commission on Human Rights adopted a range of resolu-
tions addressing women’s equal right of access to adequate housing,
forced evictions and violence against women.2’® An example of the lat-
ter is resolution 1993/77,%° in which the Commission confirmed that
the practice of forced evictions constituted a gross violation of human
rights, particularly the right to adequate housing.?®® Governments
were urged to take immediate measures, at all levels, to eliminate
the practice of forced evictions,?®! and to provide immediate restitu-
tion, compensation or appropriate and sufficient alternative accom-
modation or land to persons and communities that had been forcibly
evicted.26?

In the Commission’s resolution 2000/13 on women’s equal right
to adequate housing, inter alia,?®® it emphasised that the impact of
gender-based discrimination and violence against women on wom-
en’s equal ownership of, access to and control over land and the equal
rights to own property and to adequate housing was acute, particu-
larly during complex emergency situations, reconstruction and reha-
bilitation.2%* It also noted that elimination of discrimination against
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women required consideration of women’s specific socio-economic con-
text.?%® Governments were encouraged to take a range of measures
to increase land and housing availability to women living in poverty,
particularly female heads of households.2%

In 2003, the Commission observed that women were continuing
to suffer from discriminatory treatment in all areas decisive to the
attainment of adequate housing.?” It urged states to address the is-
sue of forced relocation and forced evictions from home and land and
to eliminate its disproportionate impact on women.?®® The Commis-
sion also included recommendations for national and local housing
financing institutions and other credit facilities to take certain steps
to remove discriminatory policies and practices, giving special con-
sideration to single women and households headed by women and to
evaluate and measure progress to this end.?®

In 2005, the Commission adopted a further resolution addressing
women’s right of access to adequate housing.?”® The Commission ex-
plained that a lack of adequate housing could make women more vul-
nerable to various forms of violence, including domestic violence and
in particular that the lack of housing alternatives might limit many
women’s ability to leave violent situations.?” It also noted that the UN
Secretary-General had linked the growing prevalence of HIV/AIDS in
women with laws inhibiting the full enjoyment of women’s rights to
land ownership and inheritance and that he had called for positive
change and attention to women’s empowerment and the protection of
women’s housing and land rights to make women less vulnerable to
HIV/AIDS. The Commission accordingly urged governments to take
appropriate measures to address the increasing rate of homelessness
or inadequate housing for women, including its underlying factors,
such as gender inequality, HIV/AIDS, poverty and violence.?”

The Commission also adopted a series of resolutions addressing
the elimination of violence against women. In its resolution 2000/45,%7
the Commission emphasised the duty of governments to exercise due
diligence to prevent, investigate and, in accordance with national leg-
islation, punish acts of violence against women and to take appropri-
ate and effective action concerning acts of violence against women,
whether those acts were perpetrated by the state or by private per-
sons.?™ It specifically called upon states to apply international human
rights norms and to ratify and implement fully international human
rights instruments that related to violence against women.2” In 2002,
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the Commission further pointed out that violence against women in
the family occurred within the context of de jure and de facto discrim-
ination against women and the lower status accorded to women in
society, exacerbated by the obstacles women often faced in seeking
remedies from the state.?’

4.3.2  UN Human Rights Council

The UN Human Rights Council, which replaced the Commission on
Human Rights in 2006, adopted a resolution in 2007 on adequate
housing as a component of the right to an adequate standard of liv-
ing.?”” In this resolution, the Council expressed its concern that any
deterioration in the general housing situation disproportionally af-
fected the poor, including women and children. It urged states to pro-
tect all persons from forced evictions that were not in accordance with
the law and international human rights treaties and to provide legal
protection and redress for such forced evictions.?”® The Council further
encouraged states to enable all persons to obtain shelter and access to
affordable housing and access to land, inter alia, by taking appropriate
measures aimed at removing discriminatory obstacles to access, with
special emphasis on meeting the needs of women, especially those who
were facing or who had faced violence and those living in poverty and
female heads of household.?™

4.3.3  UN General Assembly

The UN General Assembly has also in recent years adopted a series of
resolutions relating to violence against women.?® The latest of these
stresses yet again that states have an obligation to exercise due dili-
gence to prevent, investigate, prosecute and punish the perpetrators
of violence against women and girls and to provide protection to vic-
tims.?®! States are urged to use best practices to end impunity and a
culture of tolerance towards violence against women in a number of
areas, including empowering women, in particular women living in
poverty, through inter alia taking appropriate measures to address
the increasing rate of homelessness or inadequate housing for women
in order to reduce their vulnerability to violence.??

In spite of these encouraging pronouncements by some of the high-
est UN bodies, it is important to bear in mind that resolutions are not
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per se legally binding. Though they may lack the legal force of trea-
ties, however, these resolutions are considered important normative
standards of international human rights law and their strength and
usefulness lie in the fact that they possess political legitimacy.?%3

4.4  Reports by special rapporteurs

4.4.1 Special Rapporteur on Adequate Housing

The former UN Special Rapporteur on Adequate Housing?** devoted
three reports to the question of women and housing.?®® The 2005 re-
port on women and adequate housing acknowledged the links between
violence against women and the right to adequate housing?®® and ob-
served that women living in situations of domestic violence inherently
lived in inadequate housing, due to the violence they faced within the
home.?®” He proposed that legislation against domestic violence must
recognise the link with the right to adequate housing and contain le-
gal protection for women to realise this right, while ensuring the pro-
vision of alternative adequate housing for victims of domestic violence
and abuse.?®

In his 2006 report, the Special Rapporteur pointed out that there
were different groups of women who were particularly vulnerable to
discrimination and, due to a combination of factors, faced additional
obstacles in accessing adequate housing. Special attention was re-
quired for some groups or categories of women who could be more vul-
nerable than others. Such groups often included victims of domestic
violence, women with disabilities and women who had become widows
as a result of HIV/AIDS.?®® He made the following comment:

Highlighting the violations of the right to adequate housing ex-
perienced by different groups of women in vulnerable situations
brings to the forefront the impact of multiple discrimination
women face in relation to adequate housing, due to their gender,
race, caste, ethnicity, age and other factors, but in many cases,
also due to their relative impoverishment and lack of access to
social and economic resources.>”

Regarding the links between violence against women and women’s
right to adequate housing, the Special Rapporteur expressed the view
in his 2006 report that persistent poverty, where women and others
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were forced to live in inadequate and insecure housing and living con-

ditions, was itself a form of violence.?”* He further took note of the

impact of HIV/AIDS, observing that gender inequality, particularly
in terms of women’s inadequate housing, was an underlying factor of
women’s vulnerability to HIV/AIDS.2%2

In the context of evictions, the Special Rapporteur observed that
women were at particular risk of being subjected to forced evictions
associated with different forms of gender discrimination.?®® Examples
included women who were living with HIV/AIDS, who were vulner-
able to eviction or who were living with their husband’s family and
vulnerable to being evicted as widows or due to domestic violence or
divorce.?** Significantly, the Special Rapporteur also adopted the ap-
proach that eviction by a husband or his family as a result of (or dur-
ing) domestic violence constituted ‘forced eviction’.2%

The overarching finding of the Special Rapporteur’s 2006 report
was ‘the prevailing culture of silence regarding the violations across
the world of women’s right to adequate housing and land’.?%¢ At the
national level, there continued to be a need for states to strengthen
national legal and policy frameworks for protecting women’s rights
to adequate housing, land and inheritance and to provide avenues for
redress where violations occurred. The report therefore urged states
to, inter alia,

* ensure that gender-sensitive policies were developed, taking into
account the situations of specific groups of women who were par-
ticularly vulnerable to homelessness and housing rights viola-
tions due to multiple forms of discrimination (noting that specific
measures were necessary to eliminate multiple discrimination in
housing experienced by groups of women in vulnerable situations,
including ensuring access to affordable utilities such as water,
electricity and heating, as well as access to education, employment
and health facilities);?*"
ensure that women could access temporary appropriate shelters
and retain access to adequate housing on a longer-term basis so
that they did not have to live in situations of violence in order to
access adequate housing;?*
act with due diligence to prevent, investigate and punish acts of
violence against women, given the interlinkages between violence
against women and women’s adequate housing;?*® and
include anti-violence provisions in housing legislation and policies
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and ensure that domestic violence laws included provisions to pro-
tect women’s right to adequate housing.3®

In addition, the CEDAW Committee was encouraged to adopt a general
recommendation on women’s right to adequate housing and land.*"!

During April 2007, the Special Rapporteur on Adequate Housing
undertook a mission to South Africa at the invitation of the govern-
ment. His ensuing report contained a number of incisive observations,
which are dealt with below.32

4.4.2  Special Rapporteur on Violence against Women

The connection between housing and violence against women was
drawn early on in the work of the first Special Rapporteur on Violence
against Women.?*® For example, in her second report, dealing with
violence against women in the family, the Special Rapporteur pointed
out that victims of domestic violence, fearing for their lives, were often
compelled to flee their homes. However, due to a lack of support serv-
ices, many if not most of these women had no place to go.?%*

This theme was developed in more depth in the Special Rappor-
teur’s 2000 report on the impact of economic and social policy on vio-
lence against women.?% In this report, the Special Rapporteur pointed
out how violations of women’s housing rights could be both the cause
and a consequence of violence against women. She firstly noted that
inadequate housing produced living conditions that were conducive to
violence.?*® Overcrowded housing conditions, where stress levels were
high and tolerance was low (combined with unemployment or poverty
and the resulting financial anxieties) exacerbated the risk of domestic
violence.?

At the same time, women who were economically dependent on
their partner or their family often faced the dilemma of either being
abused or being homeless.?®® A lack of shelter facilities forced up to
30% of women who had fled domestic violence to return to their homes
and thus to violence. Especially when they lived in remote areas, it
might be very difficult for women to seek help at shelters.

More recently, the Special Rapporteur produced a report on the
development and application of the ‘due diligence’ standard, as it is
known, as a tool for the elimination of violence against women.?**® The
Special Rapporteur recounted that the notion of ‘due diligence’, which
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had a long history in international law, had been incorporated in the
watershed decision of the Inter-American Court of Human Rights in
Velasquez Rodriguez v Honduras.®*® This judgment’s formulation of
state liability for the acts of private actors has subsequently found its
way into a number of international instruments, including General
Recommendation 19 adopted by the CEDAW Committee.?!

The recommendation emphasises that states may be responsible for
private acts if they fail to act with due diligence to prevent violations
of rights or to investigate and punish acts of violence.?? This princi-
ple is also set out in the Declaration on the Elimination of Violence
against Women (1993),3® the Beijing Platform for Action (1995)%* and
the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women (1994).315

Significantly, after considering the practices of human rights bod-
ies, the Special Rapporteur concluded on the basis of practice and
opinio juris that a rule of customary international law had developed
that obliged states to prevent and respond to acts of violence against
women with due diligence.?'® She then noted that what was less clear
was the content of generalised obligations of due diligence — those that
went beyond specific (identifiable) individuals or groups of women
at known risk of violence and the manner in which compliance with
these obligations might be assessed and monitored.3!"

The Special Rapporteur accordingly set out a number of principles
constituting due diligence in respect of the prevention, protection and
punishment of acts of violence against women.?® In the context of pro-
tection, she pointed out that states undertook many measures in terms
of their due diligence obligation to protect, which consisted mainly of
providing services to women, such as legal assistance, shelters and
financial aid to victims of violence.?'® She commented as follows:

The major gaps in the enforcement of protective obligations in-
clude a lack of adequate enforcement by police and the judici-
ary of civil remedies and criminal sanctions for violence against
women and an absence or inadequate provision of services such
as shelters, which mean that women often have no choice but to
continue living with their abusers.?2°

She also noted that the focus of protection had too often been on the
provision of short-term emergency assistance rather than on provid-
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ing women who had been the victims of violence with the means to
avoid re-victimisation.

In terms of recommendations, the Special Rapporteur pointed out
that the due diligence obligation of protection required states to en-
sure that women and girls who were victims or at risk of violence had
access to justice as well as to health care and support services that re-
sponded to their immediate needs, protected against further harm and
addressed the ongoing consequences of violence for individual women.?%
Measures aimed at inter alia providing immediate material assistance
(shelter, clothing, child maintenance, employment and education) to
women who were survivors of violence had to be established.???

The Special Rapporteur concluded that the potential of the due dil-
igence standard lay in a renewed interpretation of the obligations to
prevent, protect, prosecute and provide compensation and to map out
the parameters of responsibility for state and non-state actors alike
in responding to violence.?*® What was required to meet the standard
of due diligence would necessarily vary according to the domestic con-
text, internal dynamics, nature of the actors concerned and interna-
tional circumstances.

4.5 Regional Instruments

4.5.1  African Women’s Protocol

The Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa®** guarantees every woman respect
for her life and the integrity and security of her person.??* States par-
ties are required to take a range of measures to address all forms of
violence against women.??® Article 3, which guarantees the right to
dignity, similarly requires states parties to adopt and implement ap-
propriate measures to ensure the protection of every woman’s right to
respect for her dignity and the protection of women from all forms of
violence, particularly sexual and verbal violence.?*

Article 16 provides that women shall have the right to equal access
to housing and to acceptable living conditions in a healthy environ-
ment. To ensure this right, states parties must grant women, what-
ever their marital status, access to adequate housing.

The former UN Special Rapporteur on Adequate Housing described
article 16 as a model example for the ‘regional recognition of women’s
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equal rights to access housing’.??® He also welcomed the recognition of
the right to acceptable living conditions in a healthy environment.

In terms of article 6 of the African Women’s Protocol, states par-
ties must ensure that women and men enjoy equal rights and are re-
garded as equal partners in marriage. In particular, they must enact
appropriate national legislative measures to guarantee that during
her marriage, a woman has the right to acquire her own property and
to administer and manage it freely.?*® This provision should be read
with article 7, which deals with the obligations of states parties in
relation to the enactment of appropriate legislation to ensure that
women and men enjoy the same rights in case of separation, divorce
or annulment of marriage. Regarding property, they must ensure that
in case of separation, divorce or annulment of marriage, women and
men have the right to an equitable sharing of the joint property deriv-
ing from the marriage.?*

Although the African Women’s Protocol does not contain any spe-
cific provisions on women’s right to ownership or access to land as
such, there are certain articles that do address this important issue.
Article 15, which deals with the right to food security, requires states
parties to ensure that women have the right to nutritious and ad-
equate food. They accordingly have to provide women with access to
clean drinking water, sources of domestic fuel, land and the means of
producing nutritious food. As part of the right to fully enjoy their right
to sustainable development, states parties must take measures to pro-
mote women’s access to and control over productive resources such as
land and guarantee their right to property.3!

The African Women’s Protocol came into force on 25 November
2005. South Africa has ratified the Protocol and is therefore bound by
it in terms of international law.

Given the fact that there is, at the time of writing, no existing ju-
risprudence dealing with the African Women’s Protocol, it is instruc-
tive to examine the interpretation of other regional instruments. For
example, the Inter-American Commission on Human Rights, in rul-
ing on a challenge brought against the Civil Code of Guatemala for
the violation of women’s right to equality, also responded to the issue
of domestic violence. The petitioners in Morales De Sierra v Guate-
mala®3? alleged that certain provisions of the Civil Code, which defined
the role of each spouse within the institution of marriage, created dis-
criminatory distinctions between men and women and accordingly
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violated articles 1(1), 2, 17 and 24 of the American Convention on
Human Rights.

The Inter-American Commission’s finding was that the gender-
based distinctions established in the challenged articles could not be
justified and constituted a violation of the rights of Ms Morales De Si-
erra.’® As a married woman, she had been denied, on the basis of her
sex, protections that married men and other Guatemalans enjoyed.
The provisions she challenged restricted, inter alia, her legal capac-
ity, her access to resources, her ability to enter into certain kinds of
contracts (eg those relating to property held jointly with her husband)
and to administer such property. These provisions had the further ef-
fect of reinforcing systemic disadvantages that impeded the ability of
the victim to exercise a host of other rights and freedoms.33*

Of particular importance in this context is the further link made
by the Inter-American Commission between domestic violence as a
consequence of gender discrimination:

Conversely, gender-discrimination operates to impair or nullify
the ability of women to freely and fully exercise their rights and
gives rise to an array of consequences. The inter-American system
has recognized, for example, that gender violence is ‘a manifesta-
tion of the historically unequal power relations between women
and men’. De jure or de facto economic subordination, in turn,
‘forces many women to stay in violent relationships.3®

This ruling is significant not only for its recognition of women’s right
to equal protection and to be free from discrimination, but also for the
fact that it emphasises the positive obligations resting on the state to
ensure that rights are realised.?3¢

4.5.2 SADC Protocol on Gender and Development

The newly adopted Southern African Development Community
(SADC) Protocol on Gender and Development contains a fairly exten-
sive section on gender-based violence, setting out inter alia obliga-
tions to enact legislative measures, provide support services and train
service providers.?*” However, shelters are not explicitly listed among
these support services.

The Protocol does not address housing as such, although it does
provide, in the article dealing with access to property and resources,
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that states parties undertake, by 2015, to review all laws and policies
that determine women’s access to, control of and benefit from produc-
tive resources in order to ensure that women have access and rights
to credit, capital, mortgages, security and training equal to those of
men.?*® Such equal access and equal rights may in certain instances
contribute to improved access to housing for women who are victims of
domestic violence. South Africa signed the Protocol upon its adoption
in 2008, but has not yet ratified it.

4.6 Discussion

The cumulative effect of the international documents examined above
is that clear standards are emerging in the international context in
respect of the interrelationship between women’s right of access to
adequate housing and domestic violence. These standards include the
recognition of state duties to provide women experiencing domestic
violence with access to safe housing.

In terms of the explicit enunciation of the links between access to
adequate housing and domestic violence (and concomitant state du-
ties) in the form of a ‘general comment’, it can be said that the CESCR
has to date made the most progress. On the other hand, the CEDAW
Committee’s approach in the matter of A.T. v Hungary demonstrates
that its understanding of state obligations to address discrimination
(in the form of violence against women) may include the provision of
access to safe housing.

The resolutions adopted by various UN bodies in recent years are
significant in that they constitute a recognition and in many instances
a reinforcement, of state obligations to advance women’s right of access
to adequate housing. These documents also serve to emphasise issues of
concern in the broader environment. Significantly, the corpus of resolu-
tions dealing with women’s equal rights of access to housing, land and
property have been linked to the key issues of poverty, HIV/AIDS and
violence against women. Conversely, the recent General Assembly reso-
lutions also bring women’s right of access to housing into the sphere of
state obligations to address violence against women. Even though these
resolutions are not binding as such, it is crucial for these associations to
be made at both a conceptual and a policy-making level.

The reports compiled by the former Special Rapporteur on Ad-
equate Housing contain a number of important observations, includ-
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ing the recognition that women living with domestic violence inher-
ently live in inadequate housing and that special attention is required
for some groups or categories of women that may be more vulnerable
than others (eg victims of domestic violence). Certain recommenda-
tions in the Special Rapporteur’s 2006 report are of direct relevance in
the South African context. For example, the state should ensure that
women can access temporary shelters and retain access to adequate
housing on a longer-term basis so that they do not have to live in situ-
ations of violence in order to access adequate housing.?°

The work of the former Special Rapporteur on Adequate Housing is
complemented by that of the Special Rapporteur on Violence against
Women, who made the connection between women’s lack of access to
adequate housing and domestic violence at an early point in her ten-
ure. In subsequent reports, she commented further on the nature and
implications of this connection. The development of the ‘due diligence’
standard, which is used to measure the response of governments to
violence against women, has been an important aspect of the work
of the Special Rapporteur and there is scope for this standard to be
refined further with specific reference to the protective aspect of state
obligations in the context of access to housing for women experiencing
domestic violence.

On a regional and subregional level, the African Women’s Protocol
and the SADC Protocol on Gender and Development set out further
standards relating to women’s rights and accompanying state duties
in respect of access to housing and addressing violence against wom-
en. Although these documents have not been subjected to interpreta-
tion, there are precedents for a progressive construction from other
regional bodies.

Commentators have pointed out that these developments have not
necessarily reached far enough. For example, both Farha and Pagli-
one argue for a gendered analysis of the seven constituent elements
of ‘adequate’ housing.?* The authors both point out, for example, that
the notion of habitability is linked to protection from the elements
and physical danger from external sources, but does not contemplate
danger or threats resulting from domestic violence.?*! Similarly, under
the element of accessibility, women as a group are excluded from the
list of ‘disadvantaged groups’ who must be ensured some degree of
priority consideration in the housing sphere.?*? Notwithstanding this
criticism, the developments at the international and regional levels
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represent major advances in the promotion of women’s right of ac-
cess to adequate housing and have the potential to provide significant
guidance to South African courts tasked with the interpretation of
this right in respect of women experiencing domestic violence.

5 EVALUATION AND CONCLUSION

Thus, ours is an uphill struggle: to reconceive housing rights and
other economic, social and cultural rights in a way that both rec-
ognizes and challenges dominant social orders and gender roles
and guarantees substantive equality.’?*

This paper began by posing the central question of the nature and
extent of the South African government’s duty to promote the right of
access to adequate housing of women experiencing domestic violence.
In returning to this question, it is worthwhile firstly to revisit the
Grootboom judgment. As discussed above, the Constitutional Court
noted that the national government bore the overall responsibility for
ensuring that the state complied with the obligations imposed on it by
section 26. In this instance, the nationwide housing programme fell
short of the obligations imposed upon the national government for its
failure to recognise that the state must provide for relief for those in
desperate need. The formulation of housing programmes on provincial
and local government level could be a starting point only; these pro-
grammes also had to be implemented in a reasonable manner. Reason-
able implementation required at least budgetary support by national
government and this, in turn, required recognition of the obligation to
meet immediate needs in the nationwide housing programme.

The National Housing Code does not make express provision for
women experiencing domestic violence (and other persons who are
vulnerable due to their special housing needs). These women may,
depending on their housing needs at a particular time and their own
financial resources, benefit from existing housing programmes. The
availability of these programmes varies from province to province.
The question is whether this approach meets the requirements of rea-
sonableness as set out in the Grootboom judgment.

These requirements can be summarised as follows. They must be
adopted through both legislative and policy means; they must be rea-
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sonably implemented; they must be flexible and balanced; they must
not exclude a significant segment of society; and there must be a clear
and efficient assignment of functions to the three spheres of govern-
ment.?4

The Constitutional Court in Grootboom specifically emphasised
the need to consider housing problems in their social, economic and
historical context. In this regard, women’s increased vulnerability to
domestic violence and HIV/AIDS as a result of a lack of access to ad-
equate housing must be considered. A flexible and balanced approach
implies the recognition of the full spectrum of the housing needs of
women experiencing domestic violence: that is, their needs in the
short, medium and long term. (A clear appreciation of these needs
should lead to the understanding that many women who are forced to
leave a violent home in fear of their own lives and those of their chil-
dren are persons in ‘desperate need’ of alternative accommodation as
contemplated in the Grootboom judgment.) This requires the develop-
ment of a policy approach that takes account of the degree and extent
of the violation of rights arising in this situation. In practice, this may
imply some form of prioritisation, for example, in relation to the con-
sideration of applicants on waiting lists for rental housing.3#

The interpretation of section 26(1) must be amplified here by its
intersection with section 12(1)(c), which implies the determination of
the nature of state obligations to respond to domestic violence against
the background of a constitutional state based on the values of equali-
ty, freedom and dignity. It also requires an understanding of the prin-
ciple of the state’s duties to address violence against women with ‘due
diligence’, as this principle has developed both in South African case
law (albeit not with the express terminology of ‘due diligence’) and in
international human rights law. Here the work of the Special Rappor-
teur on Violence against Women provides specific guidance.

In this context, the conceptualisation of domestic violence as forced
eviction is also important, in that it reinforces the state’s duty to re-
spond to this violation of rights. Although section 7(2) of the Constitu-
tion already imposes positive duties on the state to ‘respect, protect,
promote and fulfil’ the rights in the Bill of Rights, the right to be free
from forced eviction (in the form of domestic violence) acquires addi-
tional force when interpreted in the light of international law, includ-
ing General Comment 7 of the CESCR.

This interpretation also adds interesting dimensions: for exam-
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ple, commentators have suggested that where the victim of domestic
violence flees and has no intention of returning to the family home,
compensation is called for in the form of permanent relocation to a
safe place.?*s Westendorp suggests that the perpetrator should be
compelled to contribute to his victim’s housing situation should she
be unable to provide for adequate housing herself. Moreover, since the
state is also responsible,?*” financial contributions in the form of hous-
ing subsidies in cases where the perpetrator is unable to pay, or his
contribution falls short, may be in order.3*8

The unavoidable cumulative effect of this overview must be that
the current government approach to access to housing for women ex-
periencing domestic violence falls short of the standards set by the
Constitution and international and regional human rights law in sev-
eral respects. The first shortcoming is the fact that there is no national
special needs housing policy; flowing from this gap (or, perhaps, giving
rise to this gap) is a clear recognition on the part of the government
that the housing needs of women experiencing domestic violence may
vary at different stages and may require different forms of housing
support. A one-size-fits-all special needs housing policy (as recently
adopted in the Western Cape) may therefore not be adequate.

During April 2007, the former Special Rapporteur on Adequate
Housing undertook a mission to South Africa at the invitation of the
government.?*® His subsequent report contained a number of instruc-
tive comments. He firstly noted the positive measures undertaken by
the South African government in the field of adequate housing,®* but
also observed that, in spite of these measures, more remained to be
done, as a significant number of South Africans still did not have ac-
cess to adequate housing.

The Special Rapporteur acknowledged the efforts of the South Af-
rican government at all levels to meet its goal of delivering 30% of
housing to women-headed households.®! However, the shortage of af-
fordable housing, the lack of timely access to public housing and inad-
equate government provisions for long-term safe housing, particularly
in rural areas, meant that many women were still forced either to
remain in, or return to, situations of domestic violence and continued
to live in inadequate housing where they risked the safety and health
of their children and themselves. Such situations violated not only
the right of access to adequate housing but the human right to be free
from violence. In addition, the Special Rapporteur noted that there
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was no specific housing programme to address vulnerable groups. 3
This was in spite of the fact that the Housing Act called for ‘the meet-
ing of special housing needs including, but not limited to, the needs of
the disabled’ and the promotion of ‘the housing needs of marginalized
women and other groups disadvantaged by unfair discrimination’.

The Special Rapporteur’s report includes a number of recommen-
dations of particular significance to women experiencing domestic
violence. He stated that there was an urgent need to restructure the
availability of rental housing for low-income groups, to guarantee
security of tenure for tenants and to formulate a specific national
policy for groups with specific housing requirements (special housing
needs).?%

The introduction of these measures will benefit not only women
experiencing domestic violence, but also other persons with special
housing needs and is therefore supported. However, it is important
to bear in mind that whatever measures are adopted should not be
a piecemeal, ad hoc response, but should form part of a comprehen-
sive housing development programme for women experiencing domes-
tic violence. It is hoped that this paper will contribute to the speedy
formulation and implementation of such a programme, since, in the
words of the Constitutional Court, few things can be more important
to women than freedom from the threat of violence®* — or, to put it dif-
ferently, to live in security, peace and dignity.
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See Pillay et al (2002: 7—10) for a useful exposition of this histori-

cal, social and economic background to women’s access to housing in
South Africa.

Shelter resident cited in Combrinck & Chenwi (2007: 28).

Emdon (2007: 4). In terms of the Domestic Violence Act 116 of 1998, a
court may include in a protection order a term prohibiting the re-
spondent from entering a residence shared by the applicant and the
respondent (sec 7(1)). This is not an eviction order as such and experi-
ence has shown that enforcement is often problematic. Complainants
occasionally have to resort to an additional application in terms of the
Prevention of Illegal Eviction from and Unlawful Occupation of Land
Act 19 of 1998 to effect eviction of the perpetrator (personal communi-
cation with Charmaine Morris, paralegal at Saartjie Baartman Legal
Advice and Training Project, 26 March 2009).

Ibid.

Charlton (2004: 30).

Wicht (2006: 9).

Act 116 of 1998.

The Saartjie Baartman Legal Advice and Training Project is one such
legal advice programme.

Emdon (2007: 11).

Charlton (2004: 31).

Emdon (2007).

Ibid. See also Charlton (2004: 31).

Emdon (2007).

Ibid.

Ibid. 7.

Operation Job Creation The Housing Ladder: Facilities to Enable Pro-
gressive Housing Options (2005) cited in Wicht (2006: 9).

Emergency housing is very short-term accommodation aimed at assist-
ing people in crisis. People stay for a very short time, usually 72 hours
or, in some cases, up to a week. The aim is to relocate people as soon
as possible to something more permanent. Emergency housing is seen
as assisting people who have been victims of floods or other disasters
and is also aimed at helping people who have been evicted from their
homes. Abused women who are escaping violent circumstances also
fall into the category of those requiring emergency shelter. Many
emergency shelters exist around South Africa for women who have
been victims of domestic violence (Emdon, 2007).

Emdon (2007: 9).
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CESCR General Comment 7: The Right to Adequate Housing (Art.
11(1) of the Covenant): Forced Evictions UN Doc. E/C.12/1997/4
(1997), para 3.

See General Comment 7, para 7. COHRE (2002: 7).

See General Comment 7, para 5. The use of forced evictions during
the conflict in the former Yugoslavia can be listed as an example — see
COHRE (2002).

COHRE (2002); COHRE (2008: 31).

Paglione (2006: 136). See also COHRE (2002: 7).

See in this regard also Farha (2002: 134).

Paglione (2006: 138).

Ibid.

Constitution of the Republic of South Africa Act 108 of 1996 (hereinaf-
ter ‘the Constitution’).

Section 26 reads as follows:

(1)  Everyone has the right to have access to adequate housing.

(2)  The state must take reasonable legislative and other measures,
within its available resources, to achieve the progressive realisa-
tion of this right.

(3)  No one may be evicted from their home, or have their home
demolished, without an order of court made after considering all
the relevant circumstances. No legislation may permit arbitrary
evictions.

UN-Habitat (2007: 30).

S 12(1)(c).

S 9(3).

The Constitutional Court has confirmed that land rights are an inte-
gral part of housing rights — see Port Elizabeth Municipality v Various
Occupiers 2004 (12) BCLR 1268 (CC) para 19.

2001 (1) SA 46 (CC).

See paras 3—11 of the judgment for an exposition of the facts.
Meaning ‘New Rest’.

The group of respondents consisted of 510 children and 390 adults.
Mrs Irene Grootboom, the first respondent, brought the application
before the High Court on behalf of all the respondents.

Sec 28(1)(c) of the Constitution provides that every child has the

right to basic nutrition, shelter, basic health care services and social
services. The High Court reasoned that although parents bore the pri-
mary obligation to provide shelter for their children, section 28(1)(c)
imposed an obligation on the state to provide such shelter if parents
could not. It added that an order that enforces a child’s right to shelter
should take account of the need to be accompanied by his or her par-
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ent.

Para 42 (emphasis in original).

Ibid.

Para 41.

Para 40, as contemplated by Chapter 3 of the Constitution.

Para 42.

Para 43.

Para 44.

Para 45.

Para 46.

The relevant provision is the definition of ‘housing development’ as set
out in sec 1 of the Housing Act 107 of 1997, which reads as follows:

the establishment and maintenance of habitable, stable and

sustainable public and private residential environments to

ensure viable households and communities in areas allowing
convenient access to economic opportunities and to health, edu-
cational and social amenities in which all citizens and perma-
nent residents of the Republic will, on a progressive basis, have
access to —

(a) permanent residential structures with secure tenure,
ensuring internal and external privacy and providing
adequate protection against the elements; and

(b)  potable water, adequate sanitary facilities and domestic

energy supply ...

Para 52.

Para 66.

Para 66.

See paras 57—62.

Para 67.

Para 68.

Para 96.

Regarding the ‘reasonableness’ standard to assess state compliance
with positive duties arising from sections 26 and 27, see also Minister
of Health v Treatment Action Campaign (TAC) (No 2) 2002 (5) SA
(CC) 721. As a tragic postscript to the Constitutional Court case, Ms
Irene Grootboom died in Wallacedene in August 2008 without having
gained access to formal housing (Hweshe, 2008).

See in this regard Mbazira (2008: 20—25) for a useful discussion.

The contents of this programme, which is called ‘Housing assistance
in emergency circumstances’ and is set out in Chapter 12 of the Na-
tional Housing Code, are discussed in more detail in section 3.
McLean (2008: 55—-21); see also Chenwi (2007: 11).
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2003 (11) BCLR 1236 (C); 2004 (5) SA 39 (C). See also Port Elizabeth
Municipality v Various Occupiers 2004 (12) BCLR 1268 (CC), which
arose from a similar set of facts.

At 12391-1240C. See also 1271B-12721.

At 1271A-B.

At 1274C-1275C.

At 1275C-D.

At 1273B.

At 1275B; see also 1273B.

At 1281A.

2008 (5) BCLR 475 (CC).

The City of Johannesburg relied on section 12(4)(b) of the National
Building Regulations and Building Standards Act 103 of 1977 in seek-
ing the eviction — see paras 1-2 of the Constitutional Court’s judg-
ment for a summary of the events.

The judgment is reported as City of Johannesburg v Rand Properties
(Pty) Ltd and Others 2007 (1) SA 78 (W); 2006 (6) BCLR 728 (W).
City of Johannesburg v Rand Properties (Pty) Ltd and Others 2007 (6)
SA 417 (SCA); 2007 (6) BCLR 643 (SCA).

Para 5.

Paras 9-23.

Para 37.

Para 3.

Para 16.

Ibid.

Para 17.

Ibid 17. Emphasis added.

Ibid.

Para 18.

See in this regard generally Combrinck (2005: 171).

2000 (1) BCLR 86 (CC).

Act 133 of 1993.

The Court referred to the Declaration on the Elimination of All Forms
of Violence against Women, the Convention on the Elimination of All
Forms of Discrimination against Women and the African Charter on
Human and Peoples’ Rights — para 13.

Para 11-12.

2001 (4) SA 938 (CC).

Para 44.

Para 62.

2002 (4) ALL SA 346 (SCA).

2005 (9) BCLR 835 (CC).

2006 (2) SA 289 (CC).
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Para 14-17.

Para 17.

See discussion in Section 4 below.

Carmichele v Minister of Safety and Security (above) para 43.
Combrinck (2005: 185), with reference to Carpenter (2003: 265-266).
COHRE (2008: 12).

Liebenberg & Goldblatt (2007: 351).

Ibid.

S v Baloyi, para 12.

See discussion of the Convention on the Elimination of All Forms of
Discrimination against Women in 4.2 below.

McLean (2008: 55-1).

Act 107 of 1997.

S 2(1)(a).

S 2(1)(c).

S 2(1)(h)@).

S 2(1)(e)(vi).

S 2(1)(e)(viii).

S 2(1)(e)(x).

S 3(1).

S 4. See discussion below.

S 7(1).

S 7(2)(a)—(c).

S 7(2)(g).

S 9(1)(a)()—(ii).

S 9(1)(c).

S 9(1)(g).

S 9(1)(h).

McLean (2008: 55—4).

S 4(6) of the Act. See McLean (2008: 55-5) for criticism of this frame-
work.

The Act does refer to inclusion of ‘administrative or procedural guide-
lines’ in the code after consultation with the provincial housing MECs
and the South African Local Government Association — see sec 4(2)(b).
S 4(5).

See Chenwi (2007: 28).

Pillay et al (2002: 17).

See Chenwi (2007: 36).

S 4(6) and (7).

Ibid.

Pillay et al (2002: 17).

Pillay et al (2002: 18).

National Department of Housing (2007).
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Pillay et al (2002).

National Department of Housing (2004a: 1).

National Department of Housing (2004a: 5-6).

National Department of Housing (2004a: 14).

A comprehensive audit of housing programmes in all provinces is
beyond the scope of this paper, given the variations across provinces.
See eg Chenwi (2006) for additional information.

National Department of Housing (2004b: 4).

Ibid.

National Department of Housing (2004b: 5).

National Department of Housing (2004b: 6-8).

National Department of Housing (2004b: 6).

Emdon (2007: 7).

See 3.5.2.1 and 3.5.2.2 below.

Emdon (2007: 13). Emdon’s analytical overview of the different hous-
ing programmes is generally useful and this section relies on it exten-
sively.

‘Operational costs’ typically include electricity, water, municipal rates,
staff salaries and administrative costs. See also Emdon (2007: 9).

The rules regulating the institutional housing subsidy are set out in
Chapter 6 of the National Housing Code. For a more comprehensive
discussion, see Emdon (2007: 14-18) and Chenwi (2006: 6-7).

This means that she must have attained majority (either by reaching
the age of majority, which is currently 18, or through marriage) and
must be of sound mind. Prior to the commencement of sec 17 of the
Children’s Act 38 of 2005, the age of majority was 21 and at the time
of writing this age is still indicated as one of the subsidy requirements
on the website of the national Department of Housing. The depart-
ment confirmed telephonically, however, that the current ‘age require-
ment’ is 18 years and older.

See Emdon (2007: 17).

See also Emdon (2007).

See in this regard McLean’s (2008: 55—6 at fn 2) comments regarding
the requirements for accessing the (individual) housing subsidy. She
argues convincingly that the restrictive provision of housing benefits
may be challenged on the basis of the judgment in Khosa v Minister of
Social Development; Mahlaule v Minister of Social Development 2004
(6) SA 505 (CC); the state would have to demonstrate that this restric-
tion was reasonable or did not constitute unfair discrimination.
Emdon (2007: 18). Chenwi also notes that the institutional subsidy is
the mechanism that comes closest to dealing with special needs hous-
ing (2007: 9).

Emdon (2007: 18).
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Emdon (2007: 19).

Ibid.

Emdon (2007: 12).

See Emdon (2007: 19-20) for examples.

Emdon (2007: 22).

Ibid; see also Charlton (2004: 27).

Emdon (2007: 22).

Emdon (2007: 23).

Provincial Government: Western Cape (2009) Policy to Support Group
Accommodation for People with Special Needs Part 1 ‘Overview’ (un-
published — on file with author).

There are certain differences in the Western Cape version, but these
are beyond the scope of this paper.

See generally Emdon (2007: 25).

See generally Emdon (2007: 10-11); Chenwi (2006: 19-20).

Charlton (2004: 12).

Emdon (2007).

At the time of writing, the commencement date of the Social Housing
Act 16 of 2008 has yet to be proclaimed.

McLean (2008: 55-6).

Beneficiaries are required to contribute either R2 479 or the equiva-
lent in labour or ‘sweat equity’ to the construction of their houses.
Pensioners, the disabled or those with proven health problems are not
required to do so. Because poor households found it difficult to make
these payments, Breaking New Ground excluded those earning less
than R1 500 per month. For further information on housing subsidies,
see National Department of Housing website, www.housing.gov.za,
accessed: 14 April 2009.

Charlton (2004: 23—24). This municipality generally advertises sites
in housing projects on the radio and in newspapers and allocates them
on a first-come-first-served basis.

McLean (2008: 55-19). She views this as an instance of unreasonable
implementation.

Charlton (2004: 23) similarly points out that sites in new projects are
often reserved for people moving out of informal settlements or other
precarious living arrangements and very few become available to the
general public. Although Charlton’s comments are made in relation to
eThekwini municipality, they apply more widely as well.

Charlton (2004: 18).

See Charlton (2004). The Department of Housing has reportedly now
amended this policy, but since the amendment does not apply retro-
spectively, it does not assist women who already find themselves in
this position — email communication with Jennifer Williams, Director
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of Women’s Legal Centre, 23 April 2009.

See Chenwi (2006: 21-24).

See eg minutes of Western Cape Special Needs Housing Forum 1%
Meeting (unpublished — on file with author).

Charlton (2004: 21-22).

Charlton (2004: 22).

COHRE (2008: 3).

Adopted 19 Dec 1966, GA Res 2200 (XXII), UN GAOR, 21 Session,
Supp No 16, UN Doc A/6316 (1966) (entered into force 3 Jan 1976)
[hereinafter referred to as TCESCR’].

Adopted 18 Dec 1979, GA Res 34/180, UN GAOR, 34 Session, UN
DOC A/34/ 46 (1980) (entered into force 3 Sept 1981) [hereinafter
referred to as ‘CEDAW’].

Adopted 20 Dec 1993, GA Res 48/104 (1994).

UN GAOR UN Doc A/Conf.177/20 (1995).

The discussion in this paper does refer in passing to these documents
—see 4.4.2 below.

S v Makwanyane 1995 (6) BCLR 665 (CC) at 686D—F.

CESCR General Comment 4: The Right to Adequate Housing (Art
11(1) of the Covenant) UN Doc. E/C.12/1991/4 (1991).

COHRE (2000) at 21.

General Comment 4, para 7.

Ibid. Emphasis added.

The issue was first touched on in General Comment 4, in which the
CESCR observes that forced evictions are prima facie incompatible
with the ICESCR and can only be justified in the most exceptional
circumstances (and in accordance with the relevant principles of inter-
national law) — para 18.

General Comment 7.

General Comment 7, para 8.

Para 9.

Para 16.

Para 10.

Farha (2002: 131).

Farha (2002: 134).

Farha (2002: 135).

Paglione (2006: 139).

Paglione (2006: 140).

CESCR General Comment 16: Article 3: The Equal Right of Men and
Women to the Enjoyment of all Economic, Social and Cultural Rights
UN Doc. E/C.12/2005/3 (2005).

Para 14).

Para 22.
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Article 10(1) of the ICESCR 10 requires states parties to recognise
that the widest possible protection and assistance should be accorded
to the family and that marriage must be entered into with the free
consent of the intending spouses.

General Comment 16, para 27.

COHRE (2008: 7).

General Comment 16, para 27.

Para 28.

Grootboom , para 45.

COHRE (2000: 31).

Article 14.2.h. Emphasis added.

The Committee on the Elimination of Discrimination against Women
[hereinafter referred to as ‘CEDAW Committee’].

COHRE (2000: 31). See in this regard the concluding observations to
South Africa’s first country report — CEDAW UN Doc A/53/38/Rev.1
paras 100-137 (June 1998) paras 117-118.

General Recommendation No 19: Violence against Women, UN Doc.
CEDAW/C/1992/1/1/Add.15 (1992).

Art 7.

Art 24(t)().

Art 24(t) ().

Art 24(t)(iid).

Art 9.

Art 9. The principle of ‘due diligence’ is discussed in more detail below
—see 4.4.2.

Communication No 2/2003, A. T. v Hungary (Views adopted on 26
January 2005, thirty-second session).

Para 2.1.

Para 2.2.

Para 2.3.

Para 2.4. These events vividly illustrate the links between domestic
violence and access to housing. The perpetrator not only succeeded in
preventing the victim from finding safety within the apartment; by
contesting her attempts to gain control of the apartment, he turned
the apartment itself into an instrumentality of coercion. A.T. first at-
tempted to exclude him from the apartment ‘mechanically’, by chang-
ing the locks. When he then brought trespass proceedings against her,
she attempted to obtain legal tenure of the apartment by bringing an
action against L.F. for separation of their common property — see para
5.2.

The author reportedly submitted to the Supreme Court a petition for
review of the 4 September 2003 decision, which was pending at the
time of her submission of supplementary information to the CEDAW
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Committee on 2 January 2004.

Para 2.6. One of the criminal procedures began in 1999, the other in
July 2001.

Para 3.1.

Para 3.2.

Para 3.3.

Para 3.4.

Para 9.3.

The report was considered by the CEDAW Committee during its 19th
session in 1998 — CEDAW Report of the Committee on the Elimination
of Discrimination against Women (Eighteenth and nineteenth sessions)
UN Doc. A/53/38/Rev.1.

After the initial report, no further reports were submitted. The second
periodic report was due on 14 January 2001 and the third on 14 Janu-
ary 2005 and the fourth was due on 14 January 2009.

See e.g. S v Baloyi, para 13; Carmichele v Minister of Safety and Secu-
rity, para 67.

For example, several of the resolutions cited here include reference

to resolution 42/1 of the Commission on the Status of Women, which
deals with human rights and land rights discrimination — see COHRE
(2000: 52-54).

See Dugard (2005: 34).

COHRE (2000: 54).

For this paper, the resolutions for the period 2000-2005 were exam-
ined. However, it should be noted that the Commission was already
dealing with these issues before that.

‘Forced evictions’ (adopted on 10 March 1993). See also resolution
2004/28: ‘Prohibition of forced evictions’ (adopted on 16 April 2004).
Para 1.

Para 2.

Para 4.

Resolution 2000/13: ‘Women’s equal ownership of, access to and con-
trol over land and the equal rights to own property and to adequate
housing’ (adopted on 17 April 2000). See also resolutions 2001/34 ;
2002/49.

Preamble.

Preamble.

Para 6.

Resolution 2003/22: preamble.

Para 7.

Para 8.

Resolution 2005/25: ‘Women’s equal ownership, access to and control
over land and the equal rights to own property and to adequate hous-
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ing’ (adopted on 15 April 2005).

Preamble.

Para 10.

Resolution 2000/45: ‘Elimination of violence against women’ (adopted
on 20 April 2000).

Para 2. See also subsequent resolutions: resolution 2001/49, 2002/52,
2003/45, 2004/46, 2005/41.

Para 15(a).

Resolution 2002/52: ‘Elimination of violence against women’ (adopted
on 23 April 2002). para 7.

Resolution 6/27: ‘Adequate housing as a component of the right to an
adequate standard of living’ (adopted on 14 December 2007).

Para 4(c).

Para 4(h).

UN General Assembly resolution 61/143: ‘Intensification of efforts to
eliminate all forms of violence against women’ UN Doc A/Res/61/143
(adopted 19 December 2006); resolution 62/133 UN Doc A/Res/62/133
(adopted 18 December 2007); resolution 63/155 UN Doc A/Res/63/155
(dated 18 December 2008).

UN General Assembly resolution 63/155: para 10.

Para 16(j).

COHRE (2000: 41).

The Special Rapporteur on adequate housing as a component of the
right to an adequate standard of living was appointed in September
2000 in terms of resolution 2000/9 of the UN Commission on Human
Rights UN Doc. E/CN.4/2001/51 (adopted on 25 Jan. 2001). Mr Miloon
Kothari was the incumbent until 2008.

In its resolution 2002/49 on ‘Women’s equal ownership of, access to
and control over land and the equal rights to own property and to ad-
equate housing’, the Commission on Human Rights entrusted the Spe-
cial Rapporteur on Adequate Housing with the additional mandate of
preparing a report on women and adequate housing for consideration
at its 59th session. The Special Rapporteur subsequently submitted
three reports on this theme.

Special Rapporteur on Adequate Housing (2005) para 41.

Para 43.

Para 46. According to his subsequent 2006 report, the Special Rappor-
teur initiated work with the Special Rapporteur on Violence against
Women to draft model provisions to protect women’s rights in domes-
tic violence legislation — Special Rapporteur on Adequate Housing
(2006) para 22.

Special Rapporteur on Adequate Housing (2006) para 30.

Para 31.
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291 Para 32.
292 Para 73.
293 Para 68.
294  Ibid.
295 Ibid.
296 Para 79.

297 Para 83(c).

298 Para 83(e).

299 Para 83(d).

300 Para 83(g).

301 Para 81.

302  See section 5 below.

303 The mandate of the Special Rapporteur on violence against women, its
causes and consequences was established by the Commission on Hu-
man Rights in 1994 (Resolution 1994/45). The current Rapporteur is
Yakin Ertiirk; the previous incumbent was Radhika Coomaraswamy.

304  Special Rapporteur on Violence against Women (1996) para 59.

305 Special Rapporteur on Violence against Women (2000).

306 Para 69.

307  Ibid.

308 Para 70.

309 Special Rapporteur on Violence against Women (2006).

310 Para 19-20.

311 See 4.2 above.

312 General Recommendation No 19: Violence against Women UN GAOR
11th Session, UN Doc CEDAW/C/1992/1./1/Add.15 (1992) para 9.

313  Art 4(c).

314 Para 124(b).

315 OAS/Ser.L.V/I1.92/doc31 rev.3 (1994) (adopted 9 June 1994) Art 7(b).

316  Special Rapporteur on Violence against Women (2006) paras 28—29.

317 Para 30.

318 For purposes of this discussion, the focus is on aspects enumerated by
the Rapporteur that are relevant to access to housing. These resort
under protection, rather than prevention or punishment.

319 Para 47.

320 Para 49. Emphasis added.

321 Para 82.

322 Para 83. She emphasises that shelters are better operated by NGOs
that take a women’s rights approach, but their creation and mainte-
nance and the protection of the safety of victims and personnel, are
part of the state’s obligation.

323 Para 103.

324 Adopted by the 2nd Ordinary Session of the Assembly of the African
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Union Maputo, 11 July 2003) [hereinafter referred to as the ‘African
Women’s Protocol’].

Art 4(1).

Art 4(2).

Art 3(4). See also art 22 and 23, which require states parties to ensure
the right of elderly women and women with disabilities to freedom
from violence.

Special Rapporteur on Adequate Housing (2006) para 24.

Art 6() of the African Women’s Protocol.

Art 7(d).

Art 19(c).

Report No 4/01, Case 11.625, Maria Eugenia Morales De Sierra v
Guatemala, Ruling on the Merits, (19 Jan. 2001).

Para 39.

Para 39.

Para 52. Footnotes omitted.

Para 51.

Arts 20-25 of the SADC Protocol on Gender and Development.

Art 18(b).

Special Rapporteur on Adequate Housing (2006) para 83(e).

These elements, set out by the CESCR in General Comment 4 (CE-
SCR, 1991: para 8), are legal security of tenure, availability of serv-
ices, affordability, habilitability, accessibility, location and cultural
adequacy — see Farha (2002: 127-131) and Paglione (2006: 124-132).
Farha (2002: 129); Paglione (2006: 130).

Farha (2002).

Farha (2002: 136).

See McLean (2008: 55—14).

See in this regard the discussion of the Rudolph case in 2.1.2 above.
Westendorp (2003: 14). Restitution and compensation are issues that
have not yet been raised in the South African situation in the context
of domestic violence and access to adequate housing.

See eg CESCR (1997: para 13).

Westendorp (as above).

Special Rapporteur on Adequate Housing (2008).

Ibid. para 28.

Para 85.

Para 89.

Para 105.

See quotation from the Carmichele judgment as cited in 2.2 above.
The original refers to ‘sexual violence’ only; this has been paraphrased
slightly here.
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